#36.300 7/16/74
Memorandur: 74-38
Subject: Study 36.300 - Condemnation law and Procedure { Comprehensive Statute
Generally--Comments on Tentative Recommendation)

BACKGRQUND

The Commission's Printed tentative reconmendations relating to condem-
nation law and procedure, dated Jamuary 197%, have been distributed to
roughly 1,200 people since May 197L. We requested comments on the tentative
recommendations by July 1, 1974. We have received S0 far the 19 comments
attached as exhibits to this memorandum and anticipate receiving some zddia
tional comments throughout the summer; a handful of people have informed us
that they are unable to comment fully at this time but will forward their
detailed comments as 500N as possible. In addition, we have received a few
oral and written inquiries concerning the contents of the recommendations
that we have been able to satisfy by direct response,

The staff believes that the most expedient vay to proceed with the
eminent domain project is to review the comments thus far received and,

during the summer, make any necessary revisions ang prepare the final recom-

ANALYSIS of COMMENTS

General. While the commentg thus far submitted hgvye tended to foeus
On particular problems in sections, there have been 4 few general comments
88 to the whole of the Commission's product. The City of San Jose (Exhibit
VIII—rpink)compliments the Commission on a job well dore and finds itself
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in substantial agreement with the recommendstions. The City of San Diego
(Exhibit X--green) notes that many of the provisions appear to have been
impfﬁved under the Commission's handiwork. Stanford Professor John H.
Merryman (Exhibit XI--gold) refers to the tentative recommendation as very
impressive. The Franchise Tax Poard of the State of California (Exhibit XII--
blue) states that the Commission's recommendstion seemingly satisfies the
need to revise an inconsistent and inexact drea of the law and consequently
has their approval. San Francisco attorney, Vernon I.. Goodin (Exhibit XIV--
white}, thinks the Commission has done 2 great Job. Both the Southern
Californis cas Company (Exhibit XV--pink} and Ios Angeles attorney Albert
J. Forn {Exhibit XIX--blue) are favorably impressed with the tentative
recommendation.

Of peculiar interest is the essay submitted by Rev. John H. Howze of
Los Angeles (Exhibit IV-~g0ld)} on The Philosophy of the Pomain Concept, in
which he evidently agrees with all of the Commission's recommendations,
Indicating that the Commission (apparently) is ang shall be honored by all
in the legal Profession.

Relation of eminent domain to inverse condemnation. The Commission

applicable to inverse condemnation actions gnd to deal with inverse condem-
nation matters in the Eminent Domein Iaw. 3an Francisco attorney, Vernon I
Goodin (Exhibit XIV--white), for exémple, would make the discovery provisions
applicable in inverse. He would 21so have us deal with the situation of
planning blight vhere no property is taken. My, Howard Foulds of Downieville

{Exhibit XITI-~buff) would like to give a trial preference to inverse con-

demnaticn actions.



The Commission's position has been that it will deal with inverse
condemnation in due course but that it must take one bite at a time or it
will never finish the eminent domain project. Perhaps we can incorporate
in the summary of the recommendations and in the beginning of the preliminary
part & statement to that effect; at present such a statement is buried in
footnote 2 on page 24 of the preliminary part.

Relation of Eminent Domain Lav to relocation assistance provisions.

Several commentators have demonstrated some confusion over the relation be-
tween the Ewinent Domain Law, particularly the compensation provisions, and
the relocation assistance provisions. Some have seen duplication where there
is none; others have simply questioned whether the Commission is aware of
its provisions. See, &:8., the City of San Diego (Exhibit X--green):
As a final note, we wonder whether the Commission took into
account Section 7260, et seq. of the Government Code in preparing

its recommendations. This, in our opinion, warrants some con-

sideration.

The staff suggests that we include in the preliminary part of the recom-
mendation a segment that describes the relation of the Eminent Domain Iaw to
the relocation assistance provisions, that indicates the different types of
losses the Eminent Domsin Iaw provides for, and that points out the prohibi-
tion against double recovery. This has already been done to a certain .
limited extent in the tentative recommendation, but a whole segment devoted

to the subject under a separate heading might prove helpful.

§ 1235.170.  "Property" defined. The City of San Diego (Exhibit X--

green)} comments that the definition of property is overly broad and would
create ilnverse situations more readily. The staff notes that the Eminent
Pomain Iaw is not intended to apply to inverse condemnation actions. See
discussion under "Relation of Eminent Domain to Inverse Condemnation, " supra;

see also Section 1235.110 (application of definitions).



§ 1250.010. Public use limitation. The City of San Diego (Exhibit X--

green) is concerned that elimination of the "stated public uses” from Sec-
tion 1238 and substitution of the general language in Section 1240.010 might
eliminate some existing condernation authority. The staff suggests that the
following sentence be added to the end of the second paragraph of the (Com-
ment:

Every public use formerly declared in Section 1238 is continued
in a statute elsewhere in the California codes.

§§ 1240.030 and 1240.040. Public necessity and resolution of necessity

required. Hollywood attorney, Peter D. Bogart (Exhibit V--blue), recommends
the addition of a requirement that property cannot be taken by eminent domain
unless the project cannot reasonably be constructed without the acquisition
of the property. His recommendation would in effect change one of the
elements of public necessity which bresently requires that:
The project is planned or located in the manner that will be

@ogt compatible with the greatest public good and the least private

injury.

The staff believes that the present test is s good one and that
Mr. Bogart's alternative, designed to prevent a public entity from locating
& project with the sole object to minimize costs, is unworkable. For, under
Mr. Bogart's test, property could not be taken if there were other property
on which the project could be located; but the Other property could not be
taken if the project could be located on the first properiy. In essence,
EVery property owner would have s defense against the taking: take someone
else's Property.

The Cityof San Diego {Exhibit X--green) suggests that the word "project"”
be defined. The Commission has in the past declined to provide a definition

of project because it is a term that is more amenable to determination on
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a8 case-by-case basis und because it is undergoing present Judicisl develop-
ment in several contexts.

§ 1240.120. Right to dcquire property to make effective the principal

Lse. The State Par Comm:ittee (Exhibit II—-yellow—-p.#) disapproves this

takings "for reservations as to future use."

The staff believes that there is no doubt whatsoever that the authority
granted in Section 1240.120 is a public use, angd existing statutory and case
law, as well as Article I, Section 14-1/2 of the California Constitution,
permit protective condemration. In the cage of an abuse of the eminent
domain power, as with condemnation for any other purpose, the broperty owner
may challenge the taking if the property is not actually to be used for pro-
tective purposes. See Section 1250.360 and Comment thereto (grounds for
objection to right to take where resolution conclusive),

§ 1240.220. Acguisitions for future use. Property may be taken for

future use only if the use is to be within a reasonable period. The Commi 5
sion has recommended that seven years is per se a reascnable pericd. The
Department of Transportion (Exhibit I-—pink-—p.S), noting that the seven-year
period is derived from the Federal Aid Highway Act of 1968, points out that
that act has heen amended to provide 10 years. The department also indicates

that o 10-year period "is more realistic under current conditions," ang

Suggests the Commission's Tecommendation be so changed.
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The State Par Committee (Exhibit IT--yellow--p.2) has in the rast
favored a five-year period. Tt took no action with respect to the Commis-
sion's seven-year tentative recommendation at its most recent meeting.

The staff believes that the seven-year period is adequate, particularly
since the Commission provides for such longer periods as may be reasonable
{subject to proof of the reasonableness). If the Commission adopts a 10-year
pericd, the staff recommends that the period be absolute with no opportunity
to show that a longer period is reasonable.

§ 1240.230. Burden of proof of future use. The Department of Trans-

vortation (Exhibit I--pink--p. L) suggests that, if the project for which
the property is being acquired has been budgeted by the condemnor, there
should be a conclusive presumption that the acquisition is not for s future
use. Buch a provision, in the department's opinion, will pravide an ade-
quate safeguard to protect against an irrational court decision that may
Jeopardize the timing of the project.

The staff believes that this recommendation is scund and would add the
following language to Section 1240.230:

(d) 1If the plaintiff proves that funds have been budgeted for
construction of the project for which the property is taken, it shall
be conclusively presumed that the taking satisfies the reguirements

of this article.

§ 12k0.2%0. peguisition for future vse with consent of owner {new}).

The Department of Transportation would add a provision such as the following:
Notwithstanding any other provision of this Article, a public
entity authorized to acquire property by eminent domain may acquire
the property for future use by any means (including eminent domain)
expressly consented to by the owner-of the property.
The reason for such a provision is "to preserve the ability of the Department

to acquire property for future use in order to relieve personal hardship

which may be caused by planning or other preliminary activities.”
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If the department feels that such 4 provision is necessary, the staff
Sees no harm in adding it although it would appezr to the staff that, if
the condemnor and the property owner agree, there is little need for the
statute.

§ 1240.340. sSubstitute condenmnation where owuer of necessary property

lacks power to condemn property. This section provides for condemnation in

order to compensate a person with other property rather than money where
Justice requires that he be so compensated and it would not be unjust to
the person whose property is condemned. This provision is opposed by the
State Bar Committee (Exhibit II--yellow--p. 2) on the ground that this is
not a public use; this sort of condemnation is impermissible except with the
owner's consent.

The staff notes that existing law authorizes such condemnation by scme
condemnors. See, e.g., Sts. & Hwys. Code § 104{ b }{Department of Transporta-
tion) and Water Code § 253(b)(Department of Water Resources ).

§ 1240. 350, Substitute condemmation to provide utility service or

access to public reoad. The State Par Committee (Exhibit IT--yellow--p.3)

opposes this section to permit condemnation to provide access or utility
service to landlocked rroperty for the same reason it opposes substitute
condemnation generally. See discussion under Section 1240.340, Supra.

The staff notes that condemnation for this purpose would almost certainly
be for a public use, that releasing landlocked property is a desirable social
goal, and that the condemnation authorized by this section is strictly limited
to rights of way. fThe staff also thinks it mighty peculiar that the State Bar

Committee so greatly favors private condemnation {see discussion under Civil

Code § 1001, infra), presumably for this very purpose, vhile it opposes cone

demnation by public entities with the built-in protections it entails.
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§ 1240.410. Condemnation of remnants. The Commission's tentative

recommendation permits condemnation of excess property in cases where the
remainder will be left in such size, shape, or condition =5 to be of "little
market value." Professor Merryman (Exhibit XI--gold) notes that this is a
"rather substantizl’ change in the law that should be highlighted in the pre-
liminary part of the recommendation.

At the time the Commission adopted the "little market value" test for
excess condemnation, it was well aware that this was a change in the language
of the law from "excessive damages" to the remainder. However, the Commis-
sion believed that the practical effect of this change was to substitute a
more concrete and universal term which was more understandable yet which
would give essentially the same results in nearly all cases. The Comment to
Section 1240.410 points this out and supplies illustrations of the applica-
tion of the little market value test. In the example used by Professor
Merryman, where severance damages to the remainder are so great thet it would
cost less to buy the whols parcel, the remainder would ipso facto be of "little
warket valupe."

Nonetheless, it may be advisable, as Professor Merrymen suggests, to
point this out In the text of the recormendation. The staff is quite pre-
pared to do so and also to make excess condemnation a separate category under
public use and necessity if to do so will help public understanding of the
Commission's recommendation.

Oroville attorney, Robert V. Blade (Exhibit XVII--green), on the other
hand, has just the opposite reason for opposing the "little market value" test.
He has represented both condemnors and property owners and believes that the
povwer to acyulre excess property is abused for recoupment burposes by the

public entities. He feels that the ability of the private landowner to
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convince & trial judge that a particular remnant is or is npot of little
value is guestionable. He offers no specific test for excess takings. Pre-
sumably he would prefer to place the burden of proof that the remnant is of
little market value on the condemnor. The staff simply notes that this is
precisely where the Commission proposes to place the burden of proof. See
discussion below under Section 1240.420.

Neither the Department of Transportation (Exhibit I--pink) nor the
County of San Diego (Exhibit Iil--green) has problems with the Commission's
proposed excess test; however, both are uncomfortable with subdivision (c)
permitting the property owner to defeat the excess taking if he is able to
prove that the public entity has a readily available means of Preventing the
remainder from becoming one of little market value. The Department of Transe
portation believes that the proposal (1) will lead to extensive litigation,
(2) creates speculative issues, (3) will require proof of many facts not in
issue, and (k) will add several days of trial time to an already overburdened
judicial systen.

The staff urges retention of subdivision (c). The staff believes that
the provision is the only real protection for the property owner agsinst
abuse of the excess authority; the broperty owner will not lightly undertake
to prove that there is a means of salvaging the remainder unless he ig fairly
confident of success.

The County of San Diego feels that, if subdivision (c) is retained,
vhere a pProperty owner attempts to show that there is a means of mitigating
the severance damages, he should be precluded from putting on evidence of

severance damages in excess of the cost to cure or the cost of the solution.
While this approach has some surface attraction, the staff believes that it
is basically unsound. The theory behind subdivision {c) is that, if the
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property owner demonstrates there is a physical solution to the remnant
problem; he may keep the remainder; then in court he will Prove extensive
severance demages; for this reason the condemnor will work out an agreement
to perform the mitigating work. The Commission provides for this in BSection
1263.610 (performance of work to reduce compensation}. Alternatively, if
the parties cannot agree, the condemnor will incorporate the mitigating
features in its plans, and severance damages will be reduced dccordingly,
See Section 1263.450 (compensation to reflect project as proposed).

Under the scheme proposed by the County of San Diego, however, the
property owner would have to prove the cost of mitigation. In some cases
this will be impossible, as where mitigation is only within the power of
the condemnor (3;5;, an underpass under sz freeway to provide access to the
landlocked remainder). In other cases, limiting severance damages to the
cost to cure will not be proper because there may be other causes of damage--
loss of view, noise, dust, circuitous daccess, and the 1like. The cost to
cure should not replace severance damzges; rather, the possibility of cure
should serve simply to mitigste severance damages.

§ 1240.420. Resolution of necessity and complaint. The Commission has

tentatively proposed that the resolution of necessity create a presumption
affecting the burden of producing evidence that g remnant sought to be taken
is of little market value. The effect of tﬁis is that, where the property
owner contests the taking and produces sufficlent evidence to overcome the
burden of going forward, the burden of Proof shifts to the condemnor.

The Department of Transportation (Exhibit I--pink--p.5) would give the
resolution of necessity a presumption affecting the burden &Ff proof on excess.
"Such a provision should discourage spurious issues from being raised by the

condemnee yet allow Tull adjudication where a truly meritorious case exists.”
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The Commission's positicn on this point in the past has been that, in order
to protect against abuse of the excess pover, the condemnor should be able
to prove to the court, when put to the test, that it is authorized to take
the excess. This appears also to be the feeling of Mr. Blade (Exhibit XVII--
green}, discussed above under Section 1240.410.

§§ 1240.510-1240.630. Compatible and more necessary use. The Commis-

sion has felt very strongly that joint uses should be encouraged in the
interests of maximum utilization of public property and minimum imposition
on private ownership. To this end it hasg tentatively recommended a scheme
whereby a condemnor may acquire for joint use property already appropriated
to public use even though the preexisting use may be a more necessary use.
Likewise, where a condemnor seeks to acguire property appropriated to public
use for a more necessary public use, the Commission has proposed that a Joint
use be allowed if the two are compatible. The court is authorized to impose
any necessary terms and conditions to facilitate such joint uses.

The Department of Transportation opposes this scheme. Pointing out some
of its practiecal difficulties, the department indicates that the existing
schefte of encroachment permits is quite satisfactory. The staff notes that
the existing scheme of permits should be satisfactory to the department since
the department is in charge of them and is a2 more necessary user. Alse, the
encroachment permit scheme applies to the Department of Trapsportation bt
not to myriads of other public users and condemnors.

§ 1240.650. Use by public entity more necessary than use by other persons.

The State Bar Committee {Exhibit II--yellow=--p.3) approves this section as
drafted.

§ 1240.660. Property appropriated to the public use of cities, counties,

or certain special districts. The Commission in its tentative recommendation

particularly solicited comments whether this section, providing that property



appropriated to public use by certain local public entities may not be taken
by other such entities, should be retained. The Commission received one
comment on this point from Studio City attorney Wayne K. Lemieux (Exhibit
VII--vhite}. @Mr. Lemieux seems to feel that the section should be retained.
but that it should be amended to restrict the number of entities listed by,
for example, referring to California water districts rather than to water
districts generally. Mr. Lemieux slso believes that property of the entities
listed in the sectlion should be immune to condemnation if it is simply owned
by the public entities rather than used or held for use,

In view of the Commission's general policy to encourage joint use of
property held by public entities wherever possible in order to avold the
need for taking private property, it is the staff's present belief that Sec-
tion 1240.660 should be deleted in its entirety.

§ 1240.680. Property appropriated to park or similar uses. Mr. Horace

A. Weller of San Francisco {Exhibit XVI--yellow) suggests that recreational
purposes, hiking and riding trails, and access roads and paths to publie
places be included among the legislatively declared more hecessary public
uses. However, a close reading of Mr. Weller's letter indicates that he

intends not so much to make those purposes more necessary uses but, rather,

to meke them public uses in behalf of which the power of eminent domain might
bhe exercised.

Despite the staff's sympathy with Mr. Weller's propeosal, we note that the
Commission has followed a policy of neither expanding nor contracting the
declared public uses for which eminent domain may be exercised. THe reason
for this policy is the belief that the decision what purposes are appropriate
for condemnation is basically a political decision within the peculiar com-

petence of the Legislature on which any recommendation of the Iaw Revision
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Commission would not be rarticularly useful. We would point out, however,
that certain of the purposes listed in Mr. Weller's letter are clearly public
uses for vhich condemnation may be used, and careful research might well
reveal thet all of those listed arc such Pubiic uses.

§ 1245.210. "Governing body" defined. The Department of Transportation

(Exhibit I--pink) points out that the former Department of Aeronautics has
been subsumed within it ang recommends some conforming changes in the tenta-
tive recommendations. The staff agrees that these confbrming changes are
hecessary and suggests the amendment of Section 1245.210 as proposed by the
Department of Transportation to make the California = Aeronautics Board the
"governing body" in the case of a taking by the Department of Transportation
for aerorautics purposes. The specific changes are set out in Exhibit I oo
pages 2-4, The staff notes that there will alsc have to be conforming changes
in the preliminary parts of both the Eminent Domain Iaw pamphlet and the

State Condemnation pamphiet.

§ 1245.240, Adoption of resolution. The City of Beverly Hills {Exhibit

VI--buff) points out that Section 1245.240, requiring a majority vote of all
the members of the governing body for adoption of a resolution of necessity,
is ambiguous. The basis of this ambiguity is that the statute does not
specifically refer to all members even though the Comment to the section does
80. VWhile the staff does not believe that the ambiguity is real, ve are
willing to insert the word "all" in the text of the statute to meke its meaning
clear. Section 1245.240 would then read:
1245.240. Except as otherwise provided by statute, the

resolution shall be adopted by 3 vote of a majority of all the

members of the governing body of the public entity.

The City of Beverly Hills is also concerned with the policy of regquiring

such an ahsolute majority. The concern is that, in practice, such & require-

ment may sid an uwilling minority to block a needed public project.



On this point we note that, if the project is really needed, a majority
of all the members should be able to be maniaged. The reason for the absolute
majority requirement is to assure that the public entity makes a considered
decision of the need both for the property and the proposed project itself.
See pages 38-39 of the tentative recommendation. Once the absolute ma jority
is attained, the resolution will be given conclusive effect under the Commige
sion's proposals. This should be contrasted with the present requirement
that a two-thirds mejority of all members of the governing bedy of a local
public entity adopt a resolution before it is given conclusive effect.

Code Civ. Proc. § 1241(2),

§ 1245.250. Effect of resolution. The Commission hasg proposed to con-

timue and generalize the existing rule that the resolution of necessity be
given conclusive effect in the eminent domain proceeding.

The State Bar Committee (Exhibit II--yellow) recommends that the reso-
lution be subject to review for fraud or collusion on the ground that no
govermmental action should be free of the check and balance of judicial review
particularly in the narrow '"but not infrequent"” area where the resolution
has been tainted by fraud. Similarly, Hollywood attorney Peter D. Bogart
{Exhibit V-~blue) recommends that no resolution of necessity be given more
than & rebuttable presumption that the matters to which it speasks are true.
He states that the resolution is basically a political decision, is subject
to abuse, and is normally based oa "convenience" or "cost-saving" to the
entity rather than on true "public necessity.” The staff also notes that the
conclusive resolution of necessity has been the subject of continuing attack

in the legal periodicals, one of the more recent being The Justiclability of

Necessity in California Eminent Domain Froceedings, 5 U.C.D. L. Rev. 330 {1972).
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The reasons for the Commission's tentative decision to adhere to the

one and should be contimed. Where the condemnor is a public utili-
ty or other private entity, however, the issue of Public necessity
should always be subject to court determination.

§ 1250.125. Publication as to certain defendants (new). The Commis-

sion originally recommended the repeal of Section 12k5,2 Providing for an
alias summons. In connection with the partition study, however, the Com-
mission directed the staff to give consideration to reincorporation of such
a provision. Thg staff believes that such a provision may serve a useful
purpose in cases of publication involving complaints listing numerous Proper-
ties since it will avoid the necessity of publishing the legal descriptions
of all the properties except those in which the persons belng served by
publication are concerned.

Consequently, the staff proposes the addition of the following provision:

§ 1250.125. Publication as to certain defendants

1250.125. (a) Where summons is served by publication, the
publication may:

(1) Fame only the defendants to be served thereby.

(2) Describe only the property in which the defendants to be
served thereby have or clsim interests.

{p) Judgment btased on failure to appear and ansver following
service under this section shall be conclusive against the defend-
ants némed in respect only to property described in the publication .

Comment. Section 1250.125 continues the substance of former

".  Bection 12552,

The Comment to Section 1245.2 would have to be adjusted dccordingly.
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§ 1256.310. Contents of complzint. The County of San Diego (Exhibit

III--green--p.4) agrees with the Cormission's recommendation that s map
showing the relationship of the Project to the pProperty sought to be taken
should be included in every case.

Mr. Foulds of Downieville (Exhibit XITI--buff) believes the map should
also indicate whether the Property scught is a rart of a larger rarcel. The
Commission rejected this approach since the determination of the larger parcel
is a legal issue to be resolved at a later point in the proceedings and may
well not be known to the condemnor at the time of filing the complaint.

§ 1250.320, Contents of answer. The County of San Diego (Exhibit ITT--

green--p.4) opposes deletion of the requirement that the property owner allege
value and damages ia his answer. The Commission determined to delete these
allegations from the answer because they were Premature. The Property owner
does not have sufficient knowledge at the time of the answer to plead these
contentions intelligently. Discovery is the proper vehicle for making known
such contentions.

§ 1250.330. Signing of pleadings by attorney. The staff proposes to

delete the phrase "as sham and false" from the end of this section; it
appears to serve no useful purpese.

§ 1250.340. Amenduwent of pleadings. The County of San Diego (Exhibit

IIT--green--p.4) approves subdivision (b} resolution of necessity) but be-
lieves the mindatory requirement for payment of compensation for partizl -
abandonment is unsound {subdivision (c)}. The county believes that some
latitude should be allowed to the court to sllow costs or not in order to
stimulate negotiations between the rarties.

The staff notes that damages for partial abandonment is a Provision of
existing law. The staff believes it is souna policy to require payment of
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costs on abandonment where the costs have been incurred 48 a result of the
condemnor's proposed a8cguisition which is thereafter abandoned.

§ 1255.010, Deposit of amount of appraised value of property. The

Scheme for making prejudgnent deposits recommended by the Commission calls
for the condemnor to have &n appraisal made of the property, deposit the
amount of the appraisal, and notify the property owner of the amount of the
deposit and its basig. Thereafter the property owner may request the court
that the amount of the deposit te increased. Mr. Howard Foulds of Downieville
(Exhibit XITT--buff) believes that the requirement of the amount of the
deposit based on an appraisal is a reform that was long overdue: '"This takes
it out of the lip service area."

On the other hend, the Department of Transportation (Exhibit I--pink--
P-17) objects that the requirement that the condemnor prepare for the condemnee
8 statement of valuation data invelves extensive administrative effort and
expense and places a burden on the condemnor to provide detailed valuation
data not normally available until VEry near trial. The staff believes that
this objection is based on =a misunderstanding of what Section 1255.010 re-
quires. It does not require actual data to be used at trial; it requires
only a copy of the appraiser's report, containing only the most bagic valua-
tion data. Tt is difficult to see how this will entail any inconvenience
to the condemnor ; for pPresumably the condemnor has a preliminary appraisal
prepared as the basis for o prejudgment deposit in eVery cdse regardless of
the Commission's present recommendations. And the relocation assistance pro-
visions require the condemnor 1o have an appraisal and make an offer to the
property owner based on the dppraisal. See Govt. Code § 7267.2.

The County of Sun Diego (Exhibit III--green) has quite a different
objection to the prejudgment deposit scheme, which is that it duplicates
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provisions of the relocation assistance act. The staff is at a loss as to
which provisions are involved unless it is Government Code Section 7267.2,
requiring the condemnor to make an offer to the property owner to acguire
the property at a price based on the condemnor's appraisal. This section
is not a deposit section; hence,it cannot serve the same function as the
Commission's prejudgment deposit provisions.

§ 1255.030. Increase or decrease in amount of deposit. While the

initial deposit is made ex parte by the condemnor, Section 1255.030 permits
the property owner to have the amount of the deposit increased. The Depart-
ment of Transportation (Exhibit I--pink--pp.16-18) sees this as an open-
ended invitation to property owners to challenge the sufficiency of the
deposit, which will assuredly result in an increased burden on the courts.
The department notes that, under the Commission's proposal, the property
owner may make successive dttempts to have the deposit increased; if an
increase is not deposited within 30 days, it will be treated as an abandon-
ment; upon withdrawal of any amount deposited, the court cannot redetermine

probable compensation to be less than the amount withdrawn. '"The pet result
of these proposals cannot help but greatly increase the amount of court time

utilized in pretrial motions to inerease the amount of probable Just compen-
sation deposited to secure hecessary orders cf possession as well

as increase the administrative costs imposed on condemnors. . . ." Because
of the workload increase on the courts, the deposits will be regularly
increased beyond the eventual amount of just compensation Tinally determined
in the case.

The County of San Diego (Exhibit III--green) also objects to the provi-
sion for review and change of the security deposit, stating simply that it

"should be limited because of the potential for abuse."
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The staff does not see the specter of abuse of the right to increase
the deposit, with every property owner coming in automatically to request
the increase. The burden of proof will be on the property owner; he will
have to substantiate his contentions with 2ppraisals, and he will not be
looked on by the court with favor if he mekes successive efforts to increase
the depesit. The property owner in the condemnation action must bear the
expenses of attorney and appraiser and will be reluctant to try to make a
showing for an increased deposit unless he believes he has a legitimate
case and a fair chance of success.

§ 1255.040. Deposit for relocation purposes on motion of certain defend-

ants. The Commission has tentatively recommended that residential property
owners be permitted to compel the condemnor to make a deposit in cases where
the condemnor has not made one. The Department of Transportation (Bxhibit I--
pink--p.21) opposes this recommendation for the reason that the need for funds
for relocation of the resident has disappeared with the enactment of the
relocation assistance act. The County of San Diego (Exhibit ITI--green) makes
the same point.

The staff agrees that the reason for the Commission's recommendation
was to give aid for relocation in the hardship case and, if the act is
serving its intended purpose, then there is no longer as great = need for
Section 1255.040. It should be noted, however, that the relocation assistance
act provides only limited amounts of money for moving and acyuiring comparable
property; the bulk of the cost of replacement property is borne by the
property owner who will not receive compensation for the property from
which he has been moved until he is paid the award following trial or

unless a prejudgment deposit is made.
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§ 1255.050, Deposit on motion of owner of rental property. The Com-

mission has tentatively recommended that owners of rental property be
prermitted to compel the condemnor to make 8 deposit in cases where the
condemncr has not made one. The reason for this recommendation is that
pendency of a condemnation action will frequently cause an increased vacancy
rate 50 the property owner should be rermitted to relocate promptly. If
the condemnor refuses to make the deposit, it is charged with the lessor's
net rental losses that are attributable to the pending project.

The Department of Transportation (Fxhibit I--pink--pp.21-22) opposes
this provision on the ground that large lessors will seize upon it as "z
method of seeking, by motions for increase of deposit before trial, to expose
the agency unable to meet such high levels of deposits as an individual Judge
may determine to bhe appropriate (in the limited time and on the limited
evidence available to him) to payment of the additional amounts rrovided in
such proposal for failure to make such increased deposits."

§ 1255.230. Objections to withdrawal. The Department of Transportation

{Exhibit I--pink--pp.18-13) believes that the Commission's recommendations with
respect to withdrawal by the property owner of a prejudgment deposit substan-
tially weaken the statutory protections against withdrawal of amounts in ex-
cess of those to which the property owner may be entitled.

The department objects to the omission from Section 1255.230 of the provi-
sion that prohibits withdrawal of funds by & deferdant where the other defend-
ants cannot be personally served with notice of the intended withdrawal. The
staff believes that this objection is based op a misreading of the effect of
the Commission's recommendation. Existing law provides an absolute bar
against withdrawal where all parties cannot be personally served; the Com-
mission recommends only that the absoluve bar be lifted; the condemnor

may still object to withdrawal where the parties have not been
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personally served and, where the objection indicates a real problem, the
court may limit or prevent withdrawal of the funds. Below is an excerpt
from the Commission's tentative recommendation on this point:

The existing absolute prohibition of withdrawal absent personal
service on all parties should be eliminated. tuite often, "defend-
ants” in eminent domain proceedings can easily be shown to have no
compensable interest in the property. The courts can protect the
rights of persons upon whom it is not possible to make service by
reyuiring a bond or limiting the amount withdravn in any case where
it appears that the party not served actually has a compensable
interest in the property.

The Department of Transportation is not wholly convinced by this argu-
ment, pointing out that it may not be so easy to determine that a defendant
has no interest, that discretionary power to provide a bond or to limit
withdrawal may provide no real protection in some cases, and that there is

no concrete evidence of the need for this reform.

§ 1255.280. Repayment of amount of excess withdrawal. The Department

of Transportation {Exhibit I--pink--p.19) objects to changes in the provi-
sion relating to repayment of excess amounts withdrawn. Present law re-
quires repayment to the condemnor with interest on the excess; the Commis-
sion's recommendsation requires repayment with interest on the excess only to
the extent the excess was obtained on motion of the property owner. The
Commission's recommendation also permits a stay of execution on the repayment
to the plaintiff for a period not exceeding a year, interest to accrue
during the stay.

The reason for these recommendations is that the property owner who
withdraws the deposit normally needs the money to aid in relocation; he
should not have to pay interest on amounts in excess of compensation that he
withdrew in reliance on the accuracy of the condemnor's deposit, and he

should be afforded some time to raise the repayment money that he has spent
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in reliance on the deposit. The staff acknowledges that the force of this
argument is diminished by the ensctment of the relocation sssistance act and
that the changes recommended by the Commission are no longer as critical as
they once were.

The basis of the Department of Transportation's opposition is that these
changes enhance "the invitation extended to owners to both seek increased
deposits of probable Just compensation and to encourage withdrawal."” It
should also be noted that the County of San Diego (Exhibit IIT-~green) believes
thet the interest recovery provisions "should be made clearer.”

§ 1255.410. Order for possession prior to judgment. One of the major

reforms recommended by the Commission i1s the extension of the right of
immediate possession to all authorized condemnors. The need for this reform
is questioned by the Department of Transportation (Exhibit I--pink--p.15),
which sugpests that the present limitation of immediate possession to rights
of way and reservoir purposes is appropriate since these projects present
unique problems of land assemblage.

Other condemnors do not agree with the position of the Department of
Transportation. The Southern California Qas Company (Exhibit XV--pink), for
example, feels a particular need for expansion of the right of immediate
rossession. "Such an approach would be of benefit to both condemnor, property
owners and the general public. The growing energy shortage has made 'immedi-
ate possession' a necessity. Unnecessary, lengthy litigation should not be
permitted to delay the flow of natural €88 Lo the consuming public." The
County of San Diego (Exhibit TII--green} also believes that the right of
immediate possession should be expanded.

The Department of Transportation indicates that the main basis of its

opposition to expansion of immediate rossession is not so much that it is
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unnecessary, but that the protections for the property owner that accompany
the expansion are unwarranted. The staff believes that the particular
rrotections for the property owner must be viewed individually and not as
tied to an expansion of the right of immediate possession. The staff believes
that the protections afforded the property owner are desirable whether or not
the right of immediate possession is expanded beyond its rresent scope.

In this connection, the State Bar Committee (Exhibit II--yellow--p.3)
recommends that Section 1255.410, authorizing an ex parte order of immediate
possession, be amended to reguire a showing by the plaintiff of "actual need
a4s of the effective date of the requested order of possession." The Commis«
sion in the past has agreed that "need” should be a factor in authorizing
immediate possession but has determined that the most effective way of
incorporating the factor is to put the condemnor to the test only if the
property owner is able to demonstrate to the court substantial hardship. See
Section 1255.420. It should be noted, however, that the Department of TPranse
rortation has "strong objections" to this scheme (Exhibit I--pink--pp.19-20).
The departuwent indicates that allowing the property owner to show hard-
ship and putting the condemnor to the need test before an unsympethetie
trial judge would make it virtually impossible to plan for possession with
any assurance. According to the department, under existing law, there is
adequate review of hardship to the property owner in the process of issuance
of a Writ of Assistance for dispossession.

If both property owners and condemnors so desire it, it would be possible
to eliminate the hardship hearing in Section 1255.420 and incorporate a "need"
test in Section 1255.410. The staff had originally proposed this system, but
the Commission changed it on the basis that an ex parte hearing on need was

no hearing at all, and the property:owner would not thereafter be able to
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successfully challenge the initial determination of need. A return to the
ex parte "need" approach would also require deletion of the provision in
Section 1230.050(b) that "The plaintiff is entitled to enforcement of an
order for possession as a matter of right." This would restore the Lower
of review by the court over issuance of writs of assistance as desired by
the Department of Transportation.

§ 1255.450, Service of order. The Commission's tentative recommenda~

tion for the time for service of an order for possession deletes the provi-
sion in present law enabling the court, upon a showing of good cause, to
shorten the time for possession to not less than three days. The reasons

for this recommendation were that (1) the property acquisition guidelines

in the Govermment Code require 30 days' notice prior to dispossession; (2)
three days is an unconscionably short period of time in which to make a person
move from his residence or relocate his business; (3) there were no conceivable
situations in which the condemnor would reguire such haste for possession,
absent an emergency; and (%) in the event of an emergency, a public entity
could resort to use of its prolice power. See Section 1255.480 (police power
not affected}.

The Department of Transportation (Exhibit I--pink--pp.20-21) would con-
tinue the court's flexibility to order dispossession on short notice, stating
that the provision is designed to "remedy unnecessary wastage of public funds."
The reason is that the lack of ability to provide the cantractor with the
necessary property could expose taxpayers' funds to substantial wastage
by way of contract claims, particularly in cases where immediate possession
of unoccupied land, or even occupied land, will cause little if any hardship
to the owner. The staff notes, on this point, that the Commission's recommen-
dation regquires 90 days' notice only as to property "lawfully occupied by g
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berson dwelling thereon or by a farm or business operation"; in all other

céses, only 30 days' notice is required.

§ 1258.280. Limitations upon calling witnesses and testimony by

Witnesses. Both Los Angeles attorney Albert J. Forn (Exhibit XIX--blue}
and the County of San Diego (Exhibit III--green--p.S) complain that judges
on occasion permit witnesses to testify even though they have not complied
with a demand for an exchange of valuation data. Tnis is a complaint the
Commission has heard many times in the past. The proposed legislation makes
clear that the testimony may not be given unless the demand has been complied
with; there is little the Commission can do to assure that the judge follows
the law. The Commission has made clear, in Section 1258.290, that the Judge
who grants relief from the failure to comply with an exchange demand may
impose such terms as a continuance of the trial for a reasonable period of
time to counter the surprise and an award of costs and expenses incurred

to meet the newly revealed evidence.

One suggestion the staff has to cure the problem of the owner testifying,
raised by the County of San Diego, is to add the following sentence to the
First paragraph of the Comment to Section 1258.280:

The sanction for failure to exchange valuation data applies to all

persons intended to be called asg valuation witnesses, including

the owner of the property. See Section 1258.250 and Comment thereto

(persons for whom statements of valuation data must be exchanged).

§ 1260.210. Burden of proof. Existing law places the burden of proof

on the issue of compensation on the defendant; the Commission proposes to
eliminate the burden of proof of compensation. This Propesal is criticized
by the Department of Tramsportation (Exhibit I--pink--p.11}, the County of
San Diego (Exhibit 1II--green}, and the City of Sanu Jose (Exhibit VIII--pink).

The Department of Transportation states that the propesal .is "neither
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practical or logical.” The County of San Diego notes that, "In practice,
Juries do not appear to be cognizant of the bturden. Hovever, we do not wish

to add to the real burden which is faced by all condemnors."

§ 1260.230. Separate assessment of elements of compensation. The

Department of Transportation (Exhibit I--pink--pp.11-12) agrees with the
Commission that the several elements of compensation, including goodwill loss,
be separately assessed to assure the property owner gets no double recovery.
The department also recommends that benefits be offset against goodwill loss;
this matter is discussed under Section 1263.410 (compensation for injury to

remainder}, infra.

§ 1260.250. Compensation for apgraisqrgL“;eig;gg§L_gommissigpg;sg and

others. The Department of Transportation (Exhibit I--pink--p.12) would
delete this section, stating that it is "useless, unnecessary. and seldom,
if ever, utilized." The staff notes thst the court's authority to appoint
persons to aid in making any determination of fact is part of general law
absent this section. The staff agrees that this section can be eliminated.

1263.010. Right to compensation. The Department of Transportation

{ Exhibit I--pink--p.12) believes the Comment to this section 1s unwarranted.
Although it is not clear from the department's letter which rortion of the
Comment is offensive, the staff suspects it is the paragraph reading:

Likewise, this chapter in no way limits additional amounts that
may be reguired by Article I, Section 14, the "just compensation"
clause of the California Constitution. On the other hand, the fact
that the "just compensation” clause may not reyuire payments as great
as those provided in this chapter does not limit the compensation
required by this chapter. This chapter is intended to provide rules
of compensation for eminent domain proceedings; whether any of its
provisions apply in inverse condemnation actions is a matter for
court decision. See Section 1230.C20 and Comment thereto {1aw govern-
ing exercise of eminent domain power).
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The staff believes that the whole Comment, and Particulariy the foregoing
baragraph, is essential to the proper understanding of the structure of the
Eminent Domain Iaw and its relation to other statutes and the Constitution.
It is a eritiesl statement of legislative intent.

§ 1263.020. Accrual of right to compensation. The change in the

dccrual of the right to compensation from the date of issuance of summons
to the date of filing the complaint, the City of San DHego believes is valid.
{Exhibit X--green. )

§ 1263.110. pate of valuation fixed by deposit. The Commission's ten-

tative recommendstion with respect to the date of valuation is that the date

be the date of commencement of the proceeding {Section 1263.120} unless trial
is not within one year, in which case it is the date of trial (Section
1263.130); however, the Plaintiff may meke & prejudgment deposit, in which

case the date of valuation is no later than the date of deposit {Section
1263.110). The County of San Diego {Exhibit I1I--green--p.2) finds this scheme
"equitable to both owner and condemning agency,"

The State Bar Committes (Exhibit 1I--yellow--p.7} would delete the pro-
vision that date of valuation be the date of commencement of the Proceeding
and would make the date of valuation be the date of trial or the date of g
prejudgment deposit, whichever is earlier. The committee believes that an
owner should have his broperty valued as close as possible to the time that
he actually loses his property. Under this theory, the date of trial most
closely approaches this; where there has been a deposit, the owner may with-
draw his compengation substitute so the date of the deposit is likewise a
close approximation of the ideal.

§ 1263.1%0. Date of valuation in case of new trial. Both the City of

San Diego (Exhibit X--green) and the Department of Transportation (Exhibit I--

pink--pp.12-13) object to this provision to make the date of valuation the



date of the new trial if the nev trial is commenced more than a year after
the original trial rather than the date of the original trial as under exist-
ing law. The Department of Transportation states that this provision rewards
the wrongdoer who ray have caused error, misconduct, or rrejudice and who
has obtained an unfair verdict which though excessive in terms of the
original date of valye ray not be in terms of the new date of value,

The Commission's scheme enables the condemnor to Preserve the earlier
date of value by depositing the amount of the award. The Department of Trans-
portation comments that this forces the condemnor to deposit a sum which the
owner can withdraw and which 2y not be available when the condemnor secures
the lower verdict and the condemnee isg Judgment proof.

§ 1263.150. Date of valuation in case of mistrial. The Commission's

recommendation on this point is basically the same as for a new trial--the
date of valuation is the date of retrial if the retrial is commenced more
than one year after the original trial unless a deposit of probable compein-
sation is made to preserve the original trial date. The Department of Trans-
portation (Exhibit I--pink--p.13) nas basically the same objection except
that this provision permits more injustice because "the condemnee can cause

a4 mistrial by his own misconduct if the trial is not going well, ang retry

1t more than a year after suit is commenced and obtain the fruits of a higher
market.” The department would ¢ither restore prior law or amend the section
to foreclose profiteering from one's own wrongdoing.

§ 1263.220. Business equipment. The Commission has tentatively recom-

mended that equipment designed for business Purposes and installed for use on
the property should be deemed a part of the realty for purposes of compensa tion
if it cannot be removed without a substential loss in value. The Department

of Transportation (Exhibit I--pink-~p.7) regards this provision as overly
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broad; the State Bar Committee {Exhibit II--yellow--pp.4-5) views it as too
restrictive.

The department would limit the "business purposes"” to which the statute
applies, noting it could be construed to be applicable to furnishings in a
motel or apartment. The staff notes that this was precisely the Commission's
intent in drawing the =statute.

The committee would substitute "personal property"” for "equipment";
the staff believes that such a substitution would undermine the attempt to
provide for fixtures by plainly labeling them personal property. The Com-
mission's policy in this section was to avoid characterization by use of
property terms. The committee would also substitute "located" for "installed
for use." The Commission adopted an installation test to assure that only
true fixtures were covered by the section.

§ 1263.240. TImprovements made after service of summons. Subdivision

(c) of this section permits compensation for improvements made after service
of summons where the improvements are authorized by @ court order upon a
finding that the hardship of denying the improvement outweighs the hardship
of permitting the improvement. The court could not make such an order follow-
ing a prejudgment deposit of probable compensation.

The Department of Transportation (Exhibit I--pink~-p.11) objects to the
subdivision because it contains no criteria for the balancing of hardships
and equities and because it invites the owner to apply for the remedy thereby
creating further burdens on the courts in pretrial matters involving eminent
domain.

The State Bar Committee (Exhibit II-~yellow--pp.5-6) approves of & court

being empowered to permit good faith improvements but objects to removal of
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the court's power after a prejudgment deposit is made. The Commission
incorporated this provision because,if a deposit is made, funds will be
availeble to the owner to relocate, and there will not be the hardship of
belng stuck with a structure requiring improvement for a long period of time
rending condemnation.

§ 1263.260. Removal of improvements pertaining to realty. The County

of San Diego {Exhibit III--green--p.3) states that, where the owner removes
lmprovemeats and the condemning agency pays for the removal and relocationm,
the property should not be valued as improved. The staff quite agrees and
notes that Section 1263.230 (improvements removed, destroyed, or damaged)
so provides.

§ 1263.310. Compensation for property taken. The State Bar Committee

{Exhibit II--yellow--p.9) recommends amendment of this section to read:

Just compensation shall be awarded for the property taken. The
normel measure of this compensation is the fair market value of the
property taken.

The committee would insert “just” to make clear the philosophy of
Justice to the owner whose property is taken. The Commission originally haa
the word "just" in this section but removed it because it was felt to create
constitutional problems. The Constitution reguires "just compensation";
whether or not this is synonymous with the compensation provided in the
Eminent Domain Iaw is a matter for court interpretation; the Fminent Domein
Iaw 15 simply the Legislature's provision for "compensation.” See discussion
under Section 1263.010, supra.

The committee would insert "normal" because there are cases of special
purpose properties where market value is not available as a test. The staff
disagrees with this analysis. The fair market value of the property is

always the test--what a willing buyer and seller would agree to. In the
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case of special purpose properties, it may not be vossible to show what fair
market value is by means of comparable sales, but fair rarket value can be
shown by other means such as replacément or reproduction cost since that is
the means a willing buyer and seller would use to arrive at a fair price for
the property. See Section 1263.320 ang Comment thereto (fair market value).

§ 1263.320. Fair market value, Existing case law defines fair market

value as the "highest price” that would be agreed to by a buyer and seller.
The Commission deleted the term "highest" in its recommended statutory
definition because of the potential confusion it can create that the jury
must take the highest opinion of wvalue offered by an expert witness and
because there is only one price the buyer and seller would dgree to, not a
range of prices including the "highest.”

The State Bar Committee {Exhibit 1I--yellow--p.7) would restore the
term "highest" because that is most conformable with the spirit of the just
compensation clause of the Constitution. Also, the fact that a property
owner suffers uncompensated losses Jjustifies the owner recelving the highest
price his property would have brought on the date of valye.

§ 1263.330. Changes in property value due to imminence of project.

The City of San Diego (Exhibit X--green) agrees that this section is a valid
clarification. The Department of Transportation (Exhibit I--pink--p.8) like-
wise approves but would amend the language to read:
In determining the fair market value of the Property taken,
there shall be disregarded any effect on the v2lue of said Property

which is attributable to any of the following: [The remainder of
the section as is.}

The reason for this proposed language change is to avolid a mathematical
approach to discounting enhancement and blight.

The Commission has fussed with the language of this section at length.

It omitted the existing phrase "without regard to" {and a similar objection
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would apply to “disregirded" ) because 1t 1s ambiguous whether the enhancement

and blight are to be included or excluded. Perhaps an adequate compromise
rendering is 8 cross between the Commission's end the Department of Transpor-
tation's proposals:
The fair market value of the property teken shall not include
any effect on the value of the property that is attributable to any

of the following: [Remainder of section as is.]

§ 1263.410. Compensation for injury to the remainder. The Commission's

decision to retain the "damage and benefit" scheme despite the attractions of
the "before and after" approach to valuing partial takings is approved by the
County of San Diego {Exhibit I1I--green--p.2).

The Department of Transportation (Exhibit I--pink--p.8} objects to in-
cluding any damages awarded for loss of goodwill ag compensation against which
benefits cannot be offset. This is a matter the Commission has not Previously
considered. The department notes that it is especially lmportant that benefits
be used to offset loss of goodwill if it is claimed in cases where the use
1s changed in the after condition, e.g., a mom-and-pop grocery store changed
to a service station site.

The staff's initis) reaction to this proposal is favorable, both because
it will enhance the chances of general acceptance of the goodwill provision
and because the staff at heart favors = "before and after"” appreach and
believes that, if the property owner is left with = valuable remainder, he
should not also be campensated for other losses to the extent of the added
value. The staff would amend Section 1263.410(b) to read:

(b) Compensation for Injury to the remainder is the amount of

the damage to the remzinder reduced by the amount of the benefit to

the remainder. If the amount of the benefit to the remainder eyuals

Or exceeds the amount of the damage to the remainder, no compensation

shall be ewarded under this article. If the amount of the benefit to

the remainder exceeds the amount of damage to the remalnder, such ex-

cess shall be deducted from the compensation provided in Section

1263.510, if any, but shall not be deducted from the compensation re-

gqulred to be awarded for the property taken or from the other compen-
sation required by this chapter.
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§ 1263. 420, Damege to remsinder. The Commission has tentatively

recommended the repeal of the rule of People v. Symens, 54 rcal.eq 855, 357

P.2d 451, 9 cai. Rptr. 363 (1960)( severance damages are limited to those
caused by the portion of the project located on the part taken). This
recommendation meets with the approval of Howard Foulds of Dowvnieville
{Exhibit XIII-~buff) and the opposition of the Department of Transportation
(Exhibit I--pink--pp.8-9). mhe department feels that this will encourage
testimony of damage based on little more than speculation and conjecture angd
will permit the recovery of what are ip effect general damages.

The departument also Oppoeses allowing damage caused by the "construction
and use of the project” rather than by the "construction" of the project as
provided in existing Section 1248, The staff believes that this is s gquibble
over language since case law under Section 1248 clearly permits damages to
be based on the use of the project and the damage its proximity will cause.
If the Commission adopts the position of the Department of Transportation on
this point, we assume the Commission will also wish to review Section
1263.430 which permits the condemnor to offset benefits caused by "the con-
struction and use" of the project. Such items as increased traffic might
then not be deemed benefits. See discussion of Section 1263.430 for a letter
to the Commission on this very point.

§ 1263.430. Benerit to remainder. Bakersfield attorney D. Bianco

(Exhibit IX--yellow) writes to ask that the Commission recommena abrogation

of the rule in People v. Giumarrs Farms, Inc., 22 Cal. App.3a 98, 99 ca1.

Rptr. 272 {1971)(increazea traffic a special benefit}. Mr. Bianco attached
to his letter copies of briefs in Support of his request, prepared for

appellate litigation of the Giumarra Farms case, which we have not reproduced.

The gist of his argument appears to be that increased traffic benefits the
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surrounding area gererally and is not & special benefit to any particular property

owner, hence shoild nol be chargeable zgalnst damages as a special benefit.
Apart from the merits of his argument, the staff notes that very early

the Commission determined not to become involved in what constituted special

damages and special benefits, indeed, not to even qualify the statutory

language relating to damages and benefits with the word "special." The

reason for this decision was that the case law was an inconsistent morass,

that the issue is a peculiarly factual one, and that it is Presently in the

process af judicial evolution; hence it should be left to further case

development .

§ 1263.L40. Computing damage and benefit to remainder. Present law

requires the assessment of damages and benefits to the remainder in a partial
taking on the assumption that the project is in place and operating at the time
of trial. Because the project is often not completed at the time of a3sess-
ment of damages and benefits, the Commission has tentatively recommended that
the damages and benefits be discounted based on any anticipated delay in the
construction of the project. The reason for this recommendation is that the
property owner may be compensated in benefits rather than money, and these
benefits should be reduced to their present value.

The Department of Transportation {Exhibit I-—pink--pp.Q-lO) oppases
this change in the law because it injects in the trial the uncertainties
of precisely when the project will be completed and because discounting the
damages and benefits to present worth will he g complex and confusing task.
"The Department considers that this section will invite speculation and create

an added potentially confusing element in the assessment of just compensation."
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§ 1263.51C. Ioss of goodwill. The Commission's propesal to compensate

the owner of a business for goodwill loss caused by the condemnation meets
with the approval of Mr. Foulds of Downieville (Exhibit XIII--buff), who
states that this is a long overdue clarification of often s sizeable business
loss. "Proving this in line with your comments should not be too difficult,
where in fact it does exist, without putting the agency in the position of
paying for a failing btusiness."

The State Bar Committee {Exhibit II--yellow--p.3) would substitute
"going concern value” for "goodwill." The committes states that it is the
golng concern value which is lost and therefore should be the measure of
compensation. The reascn the Commission selected "goodwill" is that it is
statutorily defined and judicially developed with a limited and understandable
content. The staff does not know precisely what "going concern value" means
or what it may possibly encompass.

The City of San Jose (Exhibit VIII--pink) opposes the provision for
payment of goodwill loss without supporting reasons. The County of San Diego
(Exhibit ITI--pink--p.3) opposes the provision because it duplicates relocaw
tion agsistance provisions, because it is not constitutionally compelled, and
because the goodwill is not an interest acquired for public use. The county
also notes that the method of valuing goodwill differs from the method of
valuing the property; hence the trier of fact will be "confused" and the
condemnor will be "prejudiced by admission of improper evidence insofar as
valuation of the subject property.”

The staff notes that the relocation assistance provisions relating to
business loss are guite limited, and goodwill is compensated only to the extent
not covered by the relocation assistance provisions. While the goodwill is

not an interest "acquired for public use," it is a loss sustained because of
q 4 ;
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a taking for public use, hence is properly compensable. Finally, the staff
1s not overly concerned that the condemnor will be unable to prevent the
trier of fact from becoming confused or the admission of improper evidence.

The Department of Transportation (Exhibit I--pink--pp.10-11) opposes
the provision for payment of goodwill loss because the term is not defined
in the section, because the relocation assistance provisions cover the loss
or cam be increased to cover the loss, because gocdwill loss is overly specu-
lative, because it glves rise to the opportunity for double recovery, and be-
cause the goodwill is not really taken. "The Department regards this provi-
sion for compensating for good will loss as unsound both in principle, and
highly uncertain in measure of proof."

The staff notes that, under the Commission's proposal, the goodwill loss
is limited to that loss "which cannot reascnably be prevented by a relocation
of the business and by taking those steps and adopting those procedures that
a reasonably prudent person would take and adopt in preserving the goodwill."

§ 1263.620. Partially completed improvements; performance of work to

protect public from injury. Section 1263.620 is designed to permit the

property owner to perform limited work on an uncompleted structure in order
to protect persons and other property from injury and to recover in the action
his actual expenses reasonably incurred to perform such necessary work.

The Department of Transportation {Exhibit I--pink--p.13) questions the
need for this section since the Property owner can seek a court order under
Section 1263.240(c) to permit additional improvements.

The need for this section is that rany times the improvements made by
the property owner add nothing to the market value of the property and are
not necessary to prevent hardship to the property owner as visualized by

Section 1263.2h40. Tt fills the gap by permitting recovery of actual expenses
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only in situations where there is no hardship to the owner, but there is

rotential liability to the puklic,

subject property from injury. The Commission previously rejected this ap-
proach since it would enable the property owner to construct improvements

with the sole Object to preserve the condition of the property so that it

will look attractive to a jury at the time of trial. The Commission felt

that, for this purpose, a court order under Section 1263.2&0, a8 suggested
by the Department or Transportation, should be adequate.

§ 1265.130. Termination of lease in partial taking. The Department of

Transportation {Exhibit I~-pink-~p.l3) is concerned that, where there is 2
partial taking of broperty subject to & leasehold and the lease iz terminated
under this section, the section should make clear that the condemnor "is pot
liable for the payment of more than the full fee value of the property."” The
staff is not precisely certain what the department means by this. The best

the staff can do is suggest an amendment that clarifies the Commission's intent
in proposing the section:

Upon such termination, tompensation for the leasehold interests
shall be determined a8 if there were a taking of the entire leasehold.

Under this brovision, where the terminated leasehold interest was very valuable,
compensation might well be great, perhaps even greater than the full fee valye
of the property taken. This may be the department's concern.

§ 1265.310. Unexerciseg options. The County of San Diego (Exhibit II--

Ereen--p.3) 1is strongly opposed to this section to compensate unexercised
options; so is the Department of Transportation (Exhibit I~-pink--pp.13-14).

The county suggests that the option is not a property "interest," and that
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it 1s not being "taken" for public use, hence should not be compensable. Thisg
position is demonstrably false, for an option has a market value; if it is
destroyed, it should be compensable regardless whether the condemnor plans to
"use" the option.

The department would prefer to see the option holder exercise the cption
and take the compensation for the property. The Commission considered thig
approach and rejected it since it places the property owner and the option
holder in a difficult position. The property owner is reluctant to litigate
compensation vigorously since he knows that, if he recovers any amount over
the option price, the option holder will exercise the option and make an
easy profit. But, if the property owner settles with the condemnor at the
option price, the option holder is deprived of the value of his option.

The Commission determined that the only practical way out of this dilemma is
to have the condemnation action terminate the option and to compensate the
option holder for the value of the option.

§ 1265.410. Contingent future interests. The Department of Transporta-

tion (Exhibit I--pink--p.14) believes that this section to campensate holders
of rights of reentry and reversions is unnecessary and that the subject can
be adequately handled by the courts on s case-by-case basis. The reason the
Commission has proposed this section is that the cases are not adequate,
denying compensation where compensdtion is due.

The County of San Diego (Exhibit III--green--p.3) opposes this section
for the same reasons it opposes Section 1265.310 (options). Once again, the
fact that an interest is future or contingent does not make it any less an
interest in the property, and the interest may be of real value. Interests
that are taken or damaged by a condemnor in the pursuit of its public project

are entitled to compensation.



In this connection, the staff calls the Commission's attention to Com-

ment, The Effect of Condennation Proceedings By Eminent Domain Upon a Possi-

bility of Reverter or Power of Termination, 19 Villanova I. Rev. 137 (1973),

in which the author urges legislation along the lines of the Commission's
recommendation to make these future interests compensable.,

§ 1268.010. Payment of judgment. The Department of Transportation

(BExhibit I--pink-~p.22) questions the wisdam of the Commission's proposal to
delete the provision allowing certain condemnors up to one year to pay the
condemnation award. The reason for the Commission's proposal, as stated in
the recommendation, is that, "a property cwner suffers many hardships in the
course of the planning and execution of a. public project without the added hard.
ship of’ a year's delay before he receives payment for his property.”

The department responds that the wait of one year, with interest acery-
ing at seven percent, is not all that onerous. Moreover, the deletion of the
delay in payment provision may have the effect of precluding many worthy and
needed public projects since it is 'nlikely that local governments could
reasonably prevail on their electorates to authorize bond issues high enough
to cover the worst result that could possibly ensue from condemnation litiga-
tion vhich might e necessary to acquire the lang."

§ 1268.140. withdrawal of deposit. The State Bar Committee (Exhibit IT.-

yellow--p.6) recommends that the Comment to this section "be augmented by
adding that this ig an alternative procedure where there was no right to an
order of possession.” The staff does not really understand the meaning of
this recommendation. Section 1268.410 is the only section providing for with-
drawal of money after Judgment, regardless whether the ncney wasg deposited
before or after Judgment and regardless whether or not there was a right to
an order of possession. The staff suggests that such 2 statement be added

to the first paragrapnh of the Comment, rather than the language proposed by

the State Bar Committee, if that will be helpful.
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§ 1268.310. Date interest commences to accrue. The State Rar Committee

(Exhibit II--yellow--p.lO) would delete the word "legal" from the phirasge
“legal interest” in order to allow the property owner interest on the Judg-
ment at the prevailing market rate on the grounds that the legal rate of
seven percent does not represent just compensation at this time.

The staff notes that the legal rate is of constitutional dimension,
Just as is the just compensation clause. Also, 1f the Commission adeopts the
State Bar Committee's proposal, how is the market rate to be determined~--by
what investments, by what type of institution; will the rate vary as the
market changes from week to week?

§ 1268.320. Date interest ceases to accrue.  Under existing law, which

is continued in the Commission's tentative recommendation, interest on the

award ceases to acerue when the full amount of the award has been deposited

by the condemnor. The reason for this rule is that the award is then avail-

able to the property owner to invest and, thus, should no longer draw interest.
The State Bar Committee (Exhibit II--yellov-=p.9) would allow interest

to accrue after a deposit in cases where the property owner wishes to contest

the right to take. The reason for this proposal is that withdrawal of the

deposit waives any objections to the right to take s0 the property owner who

of time; the committee feels that at least he should get interest on the
avard Quring this peried.

The Commission has considered this subject before, but not Precisely this
issue. The Commission has previocusly determined that the property owner should
not be able to draw down the award and still appeal the right to take since,
in essence, this would be finanecing the property owner's attack with the

condemnor's funds.
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§ 1263.610. Eitigation expenses. The County of San Diego (Exhibit III--

green--p.6) believes that payment of litigation expenses should not be manda-
tory vhere there is a dismisssl due to a partial abandonment or an out of court
settlement. They work "an inequitable result ggainst the condemning agency.
The courts should be allowed discretion to allow costs and fees as the case
warrants." The staff notes that the course proposed by the county represents

a change in existing law.

The Department of Transportation (Exhibit I--pink--pp.22-23) objects to
the broad definition of "litigation expenses" in subdivision {a}{1). The staff
notes that the provision ocbjected to is nearly identical to pfesent Section
1255a(c)}{1) and has been in the law in that form for the past six years.

The Department of Transportation also opposes imposition of litigation
expenses in cases of dismissal for failure to prosecute. The department points
out that frequently the parties waive the Code of Civil Procedure time limits
in order to work out unclear title or other legal or appraisal problems. The
department believes that imposition of expenses as a matter of course in this
situation will cause the property owner to no longer waive the time limits and
will tempt him to "much game playing for the very purpose of creating a situa-
tion where an involuntary dismissel for delay in trial . . . so that the sub-
stantial financial awards stemming therefrom under the Commission's proposal
may be realized."

§ 1268.620. Damages caused by possession. The Department of Transporta-

tion's objections to this section (Bxhibit I--pink--pp.23-24) are basically
the same as its objections to Section 1268.620. The department objects to

the "open-ended" liability that could approach an "unconscionable” level.

"The Commission should have its staff re-study and specify and limit the items
for which the owner be recompensed under the situation sought to be covered

by proposed Section 1268.620."
I



The staff notes once again that this provision is virtually identical
to existing law. See Section 1255a(d}. Moreover, the staff feels that, if the
property owner is to be awarded damages anywhere, it should be here where he
has actually been kicked off his property, and then the condemnor abandons,
or the property owner defeats the right to take, or the proceeding is dis-
missed for some other reason. The steff sees no reason to place limitations
on the recovery of any damages actually suffered by the property owner in
this situation.

§ 1268.710. Court costs. The Commiseion has proposed to eliminate

Section 125h(k) providing that, if a defendant obtains a new trial, he must
bear the cost of the new trial if he is not successful in inecreasing the
amount originally awarded. The Commission believed that this rule was unduly
harsh and that a defendant should not be required to pay the cost of ob-
taining a proper and error-free trial.

The Department of Transportation {Exhibit I--pink--p.24) objects that
the provision serves the proper function of imposing prudence on the property
owner and his attorney in seeking judicial review.

§ 1268.720. Costs on appeal. The Department of Transportation {Exhibit

I--pink--p.2k), vhile recognizing the trend in the case law to award the
defendant his costs on appeal in all cases, as codified in the Commission's
proposal, believes that the discretion of the court to deny costs should be
preserved. The department believes that particularly in the situation where
the appeal involves only a title dispute among defendants should costs be
denied. As a more geheral principle, the department feels that the legislative
branch of government should not invade the Judicial branch by eliminating the
ability to apply discretion to apportion costs of appeal as justice in the

particular case may warrant.
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The staff notes that the Commission's rrorosal does vest authority in
the Judicial Council to adopt rules to the contrary of the general provision
that defendant recovers his costs.

Attorney's fees. The Commission has received repeated requests to

recommend that recovery of attorney's fees by the property owner be permitted
in certzin circumstances. The latest arong these reguests is from Howard
Foulds of Downieville (Exhibit XIII--buff) who states:

I do not find any provision in the recommendations for consideration
of defendants costs wherein the agency is proven to be materially
incorrect in their appraisal offer, or the sum deposited as fair
value. T think that the public is entitled to a section similar to
the bill introduced by Senator Berryhill in 1973--SB 476, which in
its final form as amended applied only to state agencies, and pro-
vided for 2 10% leeway.

The Commission previcusly considered the bill referred to by Mr. Foulds, as

well as the decision of the Supreme Court in Los Angeles v. Qrtiz, & Cal.3d

141, 98 Cal. Rptr. 454 (1971 ){denying recovery of attorney's fees), and
rejected the proposal.

The staff notes that AB 3925 currently before the legislature provides
for recovery of attorney's fees and other expenses of litigation by the
property owner if the court finds the condemnor's offer was unreascnable.
This bill has passed the Assembly and is in the Senate. It was in relation
to this bill that Assemblyman Warren (then Chairman of the Judiciary Committee)
commented that the Commission has teen studying this issue for 20 ¥ears and
probably will not have a report for another 20 years.

Civil Code § 1001l. The effect of the Commission's proposed repeal of

Civil Code Section 1001, which authorizes "any person" to exercise the pover
of eminent domain, is to remove the condemnation authority of private persons,
such as it may be. This matter has been = continuing source of concern for

the 3tate Bar Committee, which again urmanimously recommends retention of

-43.



private condemnation (Exhibit II--yellow--p.4). The Rar Committee believes
that private condemnation serves a useful purpose and, in the collective
experience of the committee membership, has not been subjected to abuze.

The sentiment of the State Bar Committee is echoed by Oroville attorney
Robert V. Blade (Exhibit XVII--green). Mr. Blade uses the example of land-
locked parcels for which there is no other means of achieving access and
utility service. He states that, at a minimum, the right of private persons
to condemn should include "the right to condemn a roadway of proper width and
location for ingress and egress and it should include the right to condemn
for use by a public utility for the installation of water, sewer lines, power
and telephone lines with proper safeguards to the properties over which
such easements are condemned."

The controlling consideration for the Commission in the past has been
the belief that, becanse the exercise of eminent domain involves the forcea
taking of private property, the exercise should be carefully controlled and
should be permitted only under the auspices of a public entity or guasi-publie
entity such as a public utility or nonprofit hospital. For this reason, the
Commission has recommended that, where the project of a public entity will
landlock property, the public entity may exercise the rower of eminent domain
to acquire sufficient property to supply the landlocked property with access
to a public road or utility service. See Section 1240.350 {substitute condem-
nation to provide utility service or access to public road). Iikewlse, the
Commission has provided that & property owner who desires a sewer connection
may initiate a sewer construction and extension proposal to the relevant local
public entity, which request mly not be denied without a public bearing.

See Health & Saf. Code § hogy. Finally, the Commission's proposed clarifying

changes in the condemnation authority of privately owned public utilities may
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serve to remove some of the concern or reluctance of the utilities to use
eminent domain to make necessary connections, noted in Mr. Blade's letter.

It should als0 be noted that Rev. Howzer{Exhibit IV--gold~-p.3) strongly
supports the Commission's tentative recormendation on this point, stating
among other things that, "To give Eminent Domein power to private persons is
a bifurcation act of judicizl abuse beczuse of a deficiency within the pro-
fessional malpractice concept. Enminent Domain power calls for bilofeedback with
proficiency.”

Code of Civil Procedure § 426.70. The Commission has tentatively recom-

mended that, where a public entity hss brought a condemnation action against
the property owner. and the property owner has a claim for damages agmrinst
the public entity arising out of the property that is the subject of the
action, the property owner need not comply with the claims-filing reguirement.
The reason for this recommendation is that property owners have been trapped
out of their causes of action by the relatively short claims- filing period,
and the claims filing requirement serves no useful purpose where the public
entity is already involved in litigation over the property.

The County of San Diego {Exbibit III--green--p.4) objects to relaxation
of the claims filing requirement because it "would generate specious litiga-
tion." Moreover, the county states, the pProperty owner who has a cause of
action can file his cleim promptly and commence suit--he need not wait for
the eminent domain proceeding.

Code of Civil Procedure § 1036. Mr. Howard Foulds of Downieville

(Exhibit XIIT--buff) would amend this section relating to award of litigation
expenses 1n inverse condemnation proceedings to make clear that the exXpenses
include all expenses incurred in preparation therefor. The Commission

has determined not to deal with inverse condemnation matters in this
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recommendation (see discussion under Relation of Frminent Domain to Inverse
Condemnation, EEEEE); this section is involved only because it must be re-
mumbered as part of the repeal of old Title 7 (eminent domain); ctherwise,
it is untouched.

Evidence Code § 813. The Comuission has proposed to expand the pro-

vision permitting the owner to testify as to the value of his property to
Include an officer or employee designated by a corporation who is knowledgeable
as to the character and use of the property owned by the corporation.

The County of San Diego (Exhibit III--green--p.6) objects to permitting
8 representative of a corporate defendant who is not otherwise qualified as
an expert to give his opinion of value. The resson cited is the "potential
for abuse”; the county notes that it is opposed to adoption of any provision
allowing testimony by a lay witness and suggests that the reasons for per-
witting the owner be examined and codified as conditions precedent.

The reason for permitting the owner to testify is to permit the litiga-
tion of the small residential or business property case where hiring an
appraiser would simply be uneconomiczl. The Commission felt that it was
important to give the right to €Xpress 2n opinion to corporate defendants ss
well as individual defendants, but to prevent abuse the corporate spokes-
man should be limited to one whe is knowledgeable as to the property muach
48 the irdividual residence owner would be.

Evidence Code § 816. The County of San Diego {Exhibit III-~green--p.6)

opposes the Commission's proposal to amend Section 816 to permit an expert,
wide discretion in selecting comparable sales. The county states that the
comparable sales provision is already literally construed by the courts ang
broad latitude is permitted, resulting in "a plethora of sales with their
adjustments cansing confusion of the valuation issues in the minds of triers

of fact.”
e



Health & Safety Code § 1427, The california Hospital Assceciation Sup-

ports the Commission's tentative recommendation to expand the condemnation
authority of nonprofit hospitsls.

Public Utilities (ode § 613. The Commission has attempted to clarify

the condemnation authority of various public utilities. The Southern Cali-
fornia Gas Company (Exhibit XV--pink} notes that the condemnétion authority
of a gas company for underground storage of natural gas, however, is not
clear. The staff believes that such storage would necessarily be incidental
to the other functions of the £as company and that express language to that
effect is not essentizl. Should the Commission decide to add the exXpress
language, Public Utilities Code Section 221, as ipdicated in the letter on
page 2, would be the appropriate place to do so.

Respectfully submitted,

Nathaniel Sterling
Staff Counsel
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Memorandum Th-38 EXHIBIT I

DERARTMENT OF TRANSPORTATION _
LEGAL DIVISION e
369 FINE STREET

SAN'FRANCISCO 94104
July 1, 1974

California Law Revision Commission
School of law

Stanford Universit .
Stanford, caliromL 94305

Re: Tentative Recommendation rolﬁtim to Condemnation
Law and Procedure, Janusry 197

Gentlemen:

The State Department of Transportation is greatly interested
in and concerned with the above proposals made by the
Coomission. During the past five or more years while the
cmiuio: hh:.: b«n:_‘d od in nt:ﬁu_ in ;tr:l;ld ;he
Departaen provided representatives from its lega
division to provide advice and assistance to the Commission,
Many of the following comments synthesize comments of those
representatives made verbally at those past proo of
the Commission. The Depirtment api iates the unity
made avallable to it to assist the Commission in its study
proceedi and to give ongoing advice to it as to the
Department's position on various alternative proposals
which were discussed us well as this o unity to

comment in writing relative to the Commission's tentative

recommendation which has resulted | the study cess,
These comments on the above tentative recommendation are
as follows: : - :

THE RIGHT TO 'Im

The Commission has determined that the statutes granting
condemnation authority to State agencies should be
restricted to thoss agencies now adtually engeged in the.
‘property acquisition function, As of July 1, 1973, the
former tment of Aeronautics became a part of the
newly~oreated Departaent of Transportation pursuant to
Stats. 1972, Chap. 1253, which, among other things, con-
solidated in one department the activities of the former
Departnh ent of Aeronautics and the Department of Pubdlie
Works, '



California Law Revision Commission
Juiy 1, 1974 i
Page Two

Please note that where the word “Department" appears in
the State Aeronsutics Act (Public Utilities Code Section
21001 et seq.), that term now means "the Department of
Transportation.” See Public Utilities Code Section
21007, as amended by Stats. 1972, Chap. 1253, Section 18.

The Legal Division of the Department of Transportation
has now taken over all legal work for the Department's
aercnautics functions and provides legal counsel tbe the
California Aeronautics Board. ‘

Consistent with the Commission's datermination that ths
Department of Transportation should continue to be
authorized by statute to condemn for its purposes (see
tentative recommendation -- "The Eminent Domain Law,"

p. 29), it is recommended that the pyoposed legislation
be amended to continue the authority the Department
of Transportation to condemn for asronautics purposes.
It 1s also recommended that the California Aeronautics
Board be given the authority to adopt resolutions of
nec#ssity. This will correct the deficiency in exiating
law noted in the attachment to Study 36.65, Memorandum
T1-45, entitled "The Power to Condemn for Airports and
Related Facilities," where your staff observed at page 2:

"The only remarkable feature of the
departaent's power of condemmation
appears to be the lack of any conclu-
give resolution of necessity
applicable to its tekings."

Specifically, we recommend the following changes to the
Commission's proposed code sections and comments:

1, Amend subdivision ;&% of proposed Code of Civil Pro-
cedure Section 1245,210 as followa:

(d) In the case of a taking by the Department
of Transportation (other than a taking pursuant to
Section 30100 of the Streets and Highways Code or

he : Utilities

pursuant _to Section 2163
LA S ’ - -

2. Add subdivision (h) to proposed Code of Civil Pro-
cedure Section 1245.210 as follows:

{h) In the case of a taking by the Department
of Transportation pursuant to Section 21633 of the
gg:%&c Utilities Code, the California Asronautics




California Law Revisipn Commission
July 1, 1974
Page Three

3. Add the following to the "Comment" to proposed
Section 1245,210:

Subdivision (h). Takings for atate aeronautics
purposes are accomplished on behalf and in the name
of the state by the Department of Transportation.
PUBLIC UTILITIES CODE g 21633.

4. Amend proposed Public Utilities Code Section 21633
by eliminating the strike-through of the word "condem-
naticn" in the second line thereof.

5. Amend the "Comment" to Public Utilities Code Section
21633 as follows:

Comment. 8Sectlon 21633 as amended continues
the authoFily of the Department of Aerenausies
Transportation to acquire property for sirport
ﬁurﬁanbe'iii deletes the autherity of the depars-
BORE $0 exeruise the power of sminent demain.
Aequinitions by eminenit domain ave secemplished
inder the Properiy Aaquiaision Law thlo:gas;hu
Pubilie Werks Board. See GOVE. GOBE §§ 15853-15665.
The reference to Section 21658,which is subatituted
for the deleted portion of Section 21633, continues
the authority of the department to acquire property
¢other than-by eminent domain) for the elimination
of airport hazards,

6. Amend the “Comment" to the repealer of Public
Utilities Code Section 21635 as follows:

Comment., Section 21635 is not continued. Phe
DepartBent of Aevenautics may not sendemn preperty
in the name of ihe state.s See Comment to Seesien 22633,
The rules governing the conduct of eminent domain pro-
ceedings generally are prescribied in the Eminent Domain
Law. See CODE CIV, PROC. § 1230,020 (law governing)
exerciee of eminent domain power). . Particular aspects
of Section 21635 are dealt with in the sections of the
Code of Civil Procedure indicated below.

Section 21635 ' New Provisions
Ty Tor survey and examination 3‘}3!57510‘3%‘!25.
1240.510 et

More necessary use requirement 1240.610 et seg.
Right of common use 584,



Calitorni; %ﬂl Reyision Commission
July 1, 19
Page Fbﬁr

7. &mend subsection (1g of the Comment to proposed
Government Code Section 15555 as follows:

(1) The Department of Transportation. See
8T8, & HWYS. CODE §§ 102 (state highway) and 30100
stoll bridgea)tiand Public Utilities Code Section

1633 (=ercnautics purposes).

8. Amend the "Comment" to Public Utilities Code Section
21653, third paragraph, page 350 of the tegtative
recommendation -~ "The Eminent Domain Law,” by
referring to the "Department of Transportation"
instead of the "Department of Aercnautics,”

9. Amend the "Comment" to Code of Civil Procedure
Section 1245.210, subdivision sc{ by adding the
words "seronautics purposes,” following the words
"toll bridges,” in the second line thereof.

Article 3. Fature Uae

In order to preserve the ability of the Department to
acquire property for future uae in order to relieve
personal hardship which may be caused by planning or
other preliminary activities of the Department, we believe
;3: roiépning provision should be added to Article 3,

ure Use:

"Notwithstanding any other prowision
of this Article s public entity may
acquire property for future use by any
means (including eminent domain)
expressly consented to by the owner."

Although the basic concept expressed in Article 3 is
sound, we believe that certain safeguards should bde
included in this proposed article in order to protect
against an irrational court decision that may jeopardize
the timing of a project. We believe that the addition

of a provision that proof that the project for which the
property is being acquired has beer budgeted by the con-
demnor raiges a conclusive preasumption that the acquisition
is not for a future use will create an adequate safeguard.
The following proposed addition to Article 3 is submitted
accordingly:

"Notwithstanding any other provision

of this Article, where the condemnor
proves that funds have been budgeted

by it for construction of the project
for which the property 1s being acquired,
such proof shall create a conclusive pre-
sumption that the acgquisition is not for
& future use.”™ ‘ ?



California Law Revision Commission

July 1, 1974
Page Flve

Pootnote 53 (p. 108) of the Commission's tentative
recommendation makes it clear that the seven-year periocd
set forth in proposed Section 1240,220 18 based on the
period provided in the Federal Aid Highway Act of 1968
within which actual conatruction must commence on right
of way purchased with Federal funds. This period was
extended to ten yeare by the Federal Aid Highway Act of
1973. A ten-year period is more realistic under current
conditions and the Department suggests that the period
of ten years be gubstituted for the seven-year period in
proposed Section 1240,220.

Article 5., Excess Condemnation

Proposed Article 5 (Excess Condemnation) introduces a
new concept in condemnation proceedings. Section 1240.410
allows the condemnee to defeat the condemnation of a
"remmant” upon proving that the condemnor has a sound
weans to prevent the property from becoming a resnant,

Although this provision meay appear to be relatively
insignificant, it will undoubtedly lead to exténsive liti.
gation in those few cases where excess condemnation is
proposed by the condemnor without the concurrence of the
condemnee. The test provided by the proposed statute
creates a virtual labyrinth of speculative inquiry regard-
ing feasibility of a particular plan of mitigation. In
order to determine feasibility of any such plan, 1t will
be necessary tc first determine damages that would other-
wise occur if the remnant were not acquired. Any such
inquiry will undoubtedly add several days of trial time
to an alresdy overburdened Judicial system. The Dspart-
ment believes that the extent of judicial inquiry should
be limited to the questlion of whether the remnant ias of
"little market value."” Furthermore, it is our recommenda-
tion that the presumption created by proposed Section
1240,420 should be s presumption affecting the burden of
proof. BSuch a provision should discourage spurious
issues from belng raised by the condemnee yet allow full
adjudication where a truly meritoriocus case exists.

Section 1240.510 “Property Appropriated To Public Use”
3353E53gé;gﬁﬁtgéﬁ%gg;g;g:ggg&gg;g@g'
Section 1240.230 e ns onditions of Jo 13
On » O34 O or uUser Q [-1

These propossd sections by the California Law Revision
Commigsion may have great effect not only on highway
rights of way dbut also on other State lands and rights
of way such as tidelands and other publicly owned lands
under the jurisdiction of the Btate Land Commission,
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park lands, etc. The prior Code of Civil Procedure
sections dealing with this subject were hardly models of
clarity. As a result, a rather complex scheme of special
statutory provisions and master agreements between various
public users grew up to handle problems of Joint use and
related problems, such as removal when one use isg expanded,
equitable spreading of maintenance coats, ete, Specifi-
cally, State highways are covered by Sections 660-670 of
the Streeta and Highways Code which provide for permit
provisions for encroachments by other users in State
highways. These permits contained provisions for reloca-
tion of utilities, railroads, electric power, gas and
water facilities sc placed. In most cases the permit
will not be issued where there is an inconsistency with
either the present or rfuture use of the highway or the .
safe uge thereof by the public. The Commission's pro-
posal has "clarified" the former law and specifically
provides that matters of consistency and adjustment of
terms and conditions of Jjoint use are to be left to the
courts. It seems to the Department that this cannot help
but have an effect on prior statutory and contrectusl
arrangements concerning these mattera. Further, the
criteria which the judiciary is to apply in determining
these complex matters are not specified., It must be
recognized that a right of way, where joint use issues
may arise, may extend through several judicial Jurisdic-
tions. The criteria spplied by one court may not be
followed by another, Specifically in the area of future
use, most large utilities and public entities, in the
interest of Judicious and economic future planning,
acquire sufficient right of way to provide for future
needs, even though at the time of actual acquisition it
could be argued that the time and place of the actual .
application of such right of way to the public use is at
best uncertain and at worst speculative, For many years
it has been the sound policy of the California Highway
Commission to acquire sufficient rights of way on free-
way projects (generally located in the area of a center
divider strip] to provide for addition of an additional
lane in sach direction when and if the need arises. No
criteria for handling such a situation is set forth in
the Commigsion’s proposed statutory provisions as to
consistent public use elther as to whether a use clealming
conelistency should be allowed to utilize such area of
right of way or, if so, as to which entity must peay the
conaiderable cost of relocation in the event the future
need lying behind the original acquisition materializes.
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Legal representatives who attended the Commission's atudy
on these proposed sections noted the lack of demonatra-
tion of any problems arising under the present statutes
governing this area and the lack of input from many of
the entities which will be affected by the Commission's
proposal. For this reason the Department reserves its
privilege of further comment on these proposals after
such input is hopefully engendered by way of comments to
these tentative recommendations or during the actual
legislative process necessary to enact such provisions
into final statutory form.

COMPENSATION -

[including Procedures for Determining
Compensation]

cogpensgtinnz
Section 1263.220 “Business Equipment”

The Department objecta to the Janguage of this section

in 1ts preeent form. The term "business purposes” is
vague and obviously broader than "equipment designed for
manufacturing or industrial purposes” contained in the
present Section 1248(d). The Department foresees a major
difriculti in interpretation of what conastitutes "business
purposes.” Obviously the term is intended to cover com-
wercial enterprises generally; however, any equipment used
in a dbusiness, of whatever neture, could arguably be equip-
ment designed for business purposes. Thus, the owner or
operator of a motel or furnished spartment could be con-
sidered in a business and therefore could contend that

his furnishings in the motel or apartment are so unique
and have such a special in-place value as to be worthless
elsewhere., The Department feels that this would unrea-
sonably expand the business equipment concept and subject
public entities to claims under a "constructive annexation”
doctrine which has been urged upon but refuted by the
courts. Hence, some further clarification of "business
purposes”™ to avoid open-end liability would seem to be
called for. In addition, since actual direct lossea of
peraonalty incurred as a result of moving or discontinu-
ing any business operation are already compensable under
Government Code Section 7262, there would appear to be no
need to compensate for any and all "business purposes®

. equipment as the language of the section in its proposed
form appears to envision,
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Section 1263,330 " es In Property Value Due To Imminence
OF Thé Project .

The Department considers that the rationale of this
section is basically sound and that uniform treatment of
increases or decreases in value attributable to a pending
public improvement would appear to be desirable, within
the limits of the Woolstenhulme decision. However, the
Department considers that use of the language "any increase
or decrease in value" ig objectionable in that it may
ganction a purely mathematical analysis of alleged benefi-
clal or deirimental effects on property values. Thus, an
appraiser in considering sales in a so-called blighted
area may simply adjust mathematically for the sales using
an arbitrary percentage such as 20 or 25 per cent and
carry through hias valuation of the subject property
accordingly., To avoid any such mathematical approsch,

the Department suggests that the language of the section
be amended as followa:

"In determining the fair market value of
the property taken, there shall be ‘
disregarded any effect on the value of
said property which is attributable to
any of the following:" [Continue with
the language as presently proposed; that
is, subitems a, b and c.]

Section 1263.410

The Department cbjects to including any damages awarded
for loss of goodwlll a&s compensation against which benefits
cannot be offset. (See comment to proposed Section 1260.230,)

Section 1263.420 "Damage To Remainder”

Thie proposed section in abrogating the s rule will,
of course, expand the public entities'li y for
severance damage. The Department feels that without some
clarification or limitation on damages emanating from that
portion of the project off the part taken, the section is
too broad. It will allow an open-end consideration of so-
called proximity damage -~ 1.e,, nuisance factors such as
nolse, dust, dirt, smoke and fumes, whether generated on
or off the part taken, The impact of such factors on the
property could, under the Commission's proposal,
be much less or, at least, the same as that on the general
public, In highway taking cases, the landowners could try
to prove proximity damages for alleged detriment hundreds
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of feet, or even hundreds of yards, away from the part
taken. This, the Department feels, will encourage testi-
mony of damage based on little more than speculation and
conjecture. :

The Department also opposes an allowance of damages based
on the use by the public of the improvement. Existing
Section 1248, subsection 2, of course provides for
dameges accruing by reason of the severance and the con-
struction of the public improvement in the manner proposed.
InJuricus effect caused by the public's use of an imppove-
ment -- i,e,, such a8 a highway -- are shared by property
owners in general whether or not a part of their property
is taken and are not really special to an owner, It 1is
recognized that the Court of Appeals in the Volunteers of
Americs case (21 C.A,3d, 111) expressed strong policy
reasons for allowing recovery of proximity deamages "if
established by proper proof.” The Court did not elaborate
on what would constitute proper proof. Froximity damage
from aocurces off the part taken and considering the use
of the facility will be an invitation to imaginative
appralsers and property owners to clalm high or large
severance damages without a basis in fact or experience.
If proximity damages are to be broadened, there should be
some physical or geographlc limitation to prevent open-
ended speculation circumscribed only by the length and
breadth of a project.

Section 1263.440 "Computing Damage And Benefit To Remainder"

The Depsrtment opposes adoption of this section. To many
Judges and triers of fact assessment of just compensation

using the present three or four step proceas is involved

enough, This provision is certain to introduce additional
complexities, if not confusion, into the assessment of
damages and benefits. If the time lapse in construction

is to be considered, the appraiser must estimate the period
of delay, which may be little more than guesswork, and then
discount the future damages to present worth. A similar
procedure would apply to the assessment of special benefits.
It is more than likely that this phase of the valuation
testimony will be difficult for the trier of fact to follow,

The Department opposes the section for the additional rea-
son that the issue of when the public improvement will in
fact be constructed would be injected into the case, The
timing of conatruction of any public improvement depends on
such variables as availability of funds, priority of the
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project in relation to other public improvements, and
other matters as to which a testifying engineer,
acquisition agent or certainly an appralser could give
no more than a guess, Further, in this area the engineer
or acquisition sgent could not bind the condemning
authority or legislative body, ao that if the public
improvement is not built at the estimated time the
agency could be subject to additional claims for damages.
The Department considers that this section will invite
speculation and create an added potentially confusing
element in the asaessment of just compensation, The
concept of the "instant public improvement” is easily
understocd, has been Judicially approved in numerous
cases, and works a substantial Justice to both sides,

The Department considers that it should be retained.

Bection 1263.510 "Loes Of Good Will"

The Department is opposed to an allowance of good will
damages ag envisioned by this section for a number of
reasons. PFirstly, there is no definition of good will

in the section, although the comment indicates that the
definition in Business and Professions Code Section 14100
is presumably to be used. The Department considers that
compensgstion for business losses already allowed under
Government Code Section @262 is adequate or, if not, it
can be increased. Section 7262 provides a concrete
measure of assessment -- i.e,, based on net earnings
during a period of time preceding the taxable year in
which the business is relocated from the property "Or
during such other period as the public entity determines
to be more equitable for establishing such earnings.”

The proposed section, however, would provide for a loss

of good will based on future losses which, it is submitted,
will be very difficult to assess at the time of trial.

The appraiser will have to estimate a diminution of future
net profits. This will oppn wide the door to apeculation.
The estimated loss may well be based on increased cost
and expenses of maintaining the good will of a business
and these are the very expenditures which are theoretically
to be made in mitigation of the loms of good will. Thus,
the opportunity for double recovery, despite the limita-
tions in the statute, is great.

The Department feels that this section is further obJec-
tioneble in that good will, as commonly understood and
defined, 18 not really taken in acquisitions by eminent
domain. To the extent that good will comprises the skilla,
talents, experience and reputation of those engaged in a
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business, the public agency does not take or interfere
with these elements of a business enterprise. The agency
extracts no covenant not to compete in connection with
the taking. 1In addition, good will ie not indispensibly
an attribute of the location of a business. Continuation of
good will, or future patronage, depends on a variety of
nonphysical factors in addition to the personal factors men-
ticned above. Thus, continuance of good will will hinge on
market demands, competition, quality control of the service
or product offered and general economic conditions. 'The
Department submits that the foregoing factors will be
difficult for en appraiser, if not impossible, to segregate
from the alleged loss caused by the agency's taking or the
injurious effect of the taking on the remainder. The .
result will be that the condemnation award will inevitably
reflect some noncondemnation elements, and the danger of
double compensation is enhanced. The Department regards
this provision for compensating for good will loas as
:¥soundfboth in principle, and highly uncertain in measure
proof.

Section 1263.240 "Improvements Made After Service of Summons™

The Department regards Subsection {c) a8 objectionable in
that it containe no criterie for the balancing of hardships
and equities which the Court must undertake  in applying
said section. It is also an invitation for owners with
resourcee to apply for this remedy and it will create further
burdens on the Courts in pretrial matters involving eminent
domain. ‘ .

Procedures for Determinigg Compensation

Section 1260.210 "Order of Proof and Arzument; Burden of Proof"

As the comment states this subsection changes prior law. The
out-of-state cases relied on by the Commission represent a
minority view in the U. 8. In view of the BAJI instruction
recently modified, 1t would appear that this proposel:is .

& great departure from present procedural law, which now
places the burden of persuasion on value and damages on the
owner and special benefits on the condemnor. Present law

is a practical solution. Theocimission's proposal is neither
practical nor logical. '

Section 1260.230. “Separete Assessment of Elements and Compensation”

While continuing the separate assessment concept of CCP 1248,
the Commission adds the element of good will. ™This should
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be separately assessed if 1t is to be allowed to make sure
it 18 identified and to prevent double recovery if the
owner claims a loes under Government Code 7260 (relocation
assistance). However, in partial take cases benefits should
be used to offset loss of good will if it is claimed,
especially where the use is changed in the after condition,
e.g., & mom-and-pop grocery store changed to a service
station site.

Page 16
Section 1260,250 "Compensation for Appraisers, etc."

Present CCP Sectlion 1266.2 is useless, unnecessary and
seldom, 1f ever, utilized. Therefore, the Department would
make the same observations as to proposed Section 1260.250,
The owner can retain his own appraiser, or, if he desires,
testify on his own behalf, The same right to testify i»s
extended to corporate owner employees by a change of the
Evidence Code.

Section 1263.010 "Right to Compensation"

The Dspartment has no objection to the statute as drafted.
However, the Department feels that the comment under the
statute unduly obfuscates the salutary general principle
stated in the proposed statute. It seems to the Department
that the principle is pimple and the courts should be left
to their determination of how it should be applied in all
of the myriad situations which may or may not confront the
courts in future cases. The attempt by the Commission in
its comment to direct the courts in this regard merely
creates unnecessary ambliguity, faile to achieve the
obJective and constitutes an unnecessary, and slightly
presumptuous, interference with the jJudicial process of
solving such problems on & case-~by-case basis.

Page 17
Section 1263.140 "New Trial"

For all practical purposes this section eatablishes the
trial date of the new trial as the date of value, since

it would be very unusual to try a case within a year after
the granting of a new trial by the trial court, and impos-
8ible after appellate reversal. Therefore, unless plaintifrf
deposits the amount of the judament or probable Jjuset
compensation, he 18 faced with & new date of value. This
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section rewards the wrongdoer who may have caused error,
misconduct or prejudice and who has obtained an unfalr
verdict which though excessive in terms of the original date of
value may not be in terms of the new date of value. See
People v. Murata. The section forces the condemnor %o

eposlt a sum which the owner can withdraw and which may not
be available when the condemnor secures the lower verdict and
the condemnee is judgment proof. This seems especially
unfair to condemnors who do not need immediate possession of
the property. Prior law under Murata has worked well and
preserves for the condemnor his right to move for a new trial
when the verict 1s unjust and his right %o appeal when there
1s error. 1In a rising market, the condemnor would not have
these rights under this section unless he made a deposit
which could be dissipated by the owner.

Section 1263.150 "Mistrial"

This section perwits more injustice than the previocus section.
Here, the condemnee can cause a miastrial by his own misconduct
if the trial is not going well, and retry it more than a year

after suit is commenced and cbtain the fruits of a higher

market. The section ghould be deleted in favor of prior law,
gr amended to foreclose profiteering from one's own wrong-
oing.

Section 1263.620 ‘'Work on Partially Completed Improvements”

Allows owner to protect other persons or property and to
charge his expenses relating to an uncompleted improvement
halted by service of summons to the condemnor. It would seem
that if no emergency were involved he should at least obtain
& court order as is required by Section 1263.240(c).

Section 1265.130 "Termination of Leass in Partial Taking"
This section should be amended to make clear that the condemnor
is not liable for the payment of more than the full fee value
of the property.

Section 1265.310 "Unexcercised Options”

This section is vague and unclear. It seems to hold that the
unexercised option is terminated when the property is taken
but is valued as of the time of filing the complaint. —This
may conflict with other sections which fix the date of
valuation of the property as the date of deposit or the date
of & new or retrial. It does not seem that this sectlion is
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really necessary. The provision as to termination of the

- optlon upon filing of the complaint appears to be an
artificiel and contrived device for the purpose of providing
& compensable right in the property by unnecessarily destroy-
ing the option on an arbitrary date. Under present law, an
option holder has the right to protect himself after filing
of an eminent domain proceeding by exercising the option if
he determines that he can get more for the property than

the option price. Present law does not provide an artificial,
contrived "destruction” of the option right for the purpose
crealing a compensable interest in property. The Depariment
See8 no reason to change prior law as sstablished in East
Bay Municipal Utility Dlst. v. Kieffer.

Page 19
Section 1265.410 "Contingent Puture Interests”

This iz a cumbersome section. There seems to be 1little nead
for this section. The subject matter therein could be
gdequately handled by the development of the common low on
& case~by-case basis.
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CONDEMNATION PROCEDURE
Possession and Deporits of Probable Just Compensation

The Department and other commentators on the Commission's
proposals relating to deposit and withdrawal of probable
compensation and possession prior to entry of judgment
have 1in the past strongly questioned the need for any
change whatsoever in the current law applicable thereto.
The Department has not had called to itz attention any
shortcomings in the present law, except that certain
entities not presently having the power of immediate
possession have expressed interest in obtaining it, The
present restriction of the right to immedlate possession
in. Section 14 of Article I of the California Constitution
to any right of way or lands to be used for reservoir
purposes is based on a sound recognition of the unique
problems of land assemblage for such projects. It is
suggested that the same problems to the same extent have
not proven extremely troublesome in dealing with other
types of land acquisitlon for public use. Where problems
have arisen, it is lees chargeable to the Constitutional
restriction of the right of immediate possession than to
administrative lack of provision of sufficient lead time
in which to acquirse necessary parcels.

In any event, the Departument's question as to the need for

an expansion of the right of immediate possession stems

not so much from outright opposition to such expansion,

per se, than from the extreme difficulties presented by

the remainder of the Commission's proposal which it apparently
feels necessary to make such expansion palliative to property
owners' interests. Conceptually, the Commission has stated
thia concession as follows on page 55 of its tentative '
recommendation: -

“From the property owner's point of
view, il reasonable notice is given
before dispossession and if prompt
receipt of the probable compensation
for the property i1s assured, posses-
Blon prior to Judgment frequently
will be advantageous,"

The Department feels it is utopian to believe that just
compensation can be assured under the Jjudicial system
short of a full trial on the lessue., Therefore the
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Commiselon's proposed liberalization of the information
given to the owner supporting the agency's deposit of
probable just compensation (Section 1255,010{(b) and
1255.,020) as well as its "open-ended" invitation to
condemnees to challenge the sufficiency of the deposit

as amounting to just compensation (Seetion 1255,030) and
the relaxations of former restrictions on the withdrawal

of the deposit of probable just compensation which were
provided to protect public funds (Sections 1255,210 through
1255,280)} simply will fall short of accomplishing the
utoplan end intended that probable Just compensation will
equate to the final result reached after a trial of that
issue in the courts, Rather, the results of these changes,
in the Department's opinion, will result in an increased
load of litigation for the court system, a non-productive
wastage of public funds in the administrative processing
necessltated to process deposits of just compensation

where the condemnor desires to take immediate possession

of the property, and the lose of public funds due to the
lack of adequate safeguards for the return of withdrawn
deposits, increased beyond the final result of Juast compensa-~
tion as reached in the courts. It is the Department's
position that if the right of immediate possession 1is
expanded to other takings than right of way and reservoir
takinga, such expansion alone will oreste difficult problema
of court administration as well as the magnification of
problems dealing with administrative processing of such
ordera of possession and with the problem of recovery of
deposits artificially increased beyond the levels of just
compensation ultimately determined in the eminent domain
litigation. Therefore, the Department feels that if the
right of immediate possession is to be expanded, current
procedures concerning deposit of probable Just compensation
to secure such orders and to proteet public funds deposited
to secure such orders must be retained, at least until the
impact of such expansion of the right to othar takings can
be assessed, In this regard the Department respectfully
calls the attention of the Commimzion to correspondence
sent to them by Richard Barry, Court Commiasionsr for

the Superior Courts in Los Angeles ‘County, dated November 24,
1970, wherein Mr. Barry urged the Commission as follows:

". . .do not recommend legiilation that will burden the
courta. , . ." The combination of the provisions of
proposed Sectlons 1255,010 through 1255,030 will assuredly
result in an increaszed burden on the courts, Proposed
Section 1255.010(b) requires that before a deposit is

made the condemnor must have a qualified expert prepare
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a statement of valuation data comporting to that reguired
by Sectlon 1258,260. The data required by Section
1258,260 was a 1list of data originally oompiled to be

appropriate for exc e by the parties to an eminent
domain action 20 8 before trial. Perhaps nowhere else
does the utoplan approach lying ind the ptatutory scheme

adopted by the Commission appear as ¢learly as here. Since
most condemnora apply for orders of immediate possession

on or about the date of filing of the action in eminent
domain, the Commission's proposal in effect requires such
condemnors to be as prepared on the date of filing as to

all the multitudinous issues involved in the ascertainment
of Just compensation as was previously required of them

only 20 days before trial. Such a requirement is not made
of the property owner, But the property owner is now
provided the advantage of the complete administrative

effort and expense called for in preparing such an extensive
statement of valuation data as necessitated by the Commission's
proposal as an inducement to accept the clear invitation

set forth in proposed Section 1255,030 to move ("at any
time") for increases in deposits of the probable amounts

of Just compensation, '

Section 1255.030 then goes further by way of making this
invitation even more attractive to make successive attempta
to have deposits increased by providing that if the amount
of such an inereased deposit is not actually deposited
within 30 days it will be treated as an abandonment
- entitling the defendant to litigation aggenses and damages
as provided in Sections 1268,610C and 1268.620, The
complete one-sidedness of this entire scheme, in aild of
the utopian search for arrival at just compensation before
trial, appears in subsectlon (o) of proposed Section 1255.030
which encoursges the owner who wishes to accept the Com-
mission's attractive invitation to challenge the amount of
Just compensation deposited by the condemnor to immediately
withdraw any such increased amount deposited. Upon such
withdrawal the Commission's proposal precludes the court
from redetermining the amount of probable just compensation
to be less than the amount withdrawn (but of course no such
balencIng constraint is provided on the court to a
determination that said smount is greater than the amount
previously withdrawn by the owner).,

The net result of theee proposals cannot help but
greatly increase the amount of court time utilized in
pretrial motions to increase the amount of probable just
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compensation deposited to secure necessary orders of
possesaion as well as increase the administrative coate
imposed onh condemnors by the neceasity in each and every
case to prepare the extensive list of valuation data called
for under proposed Section 1255,010(b). This result would
be insured regardless of any expansion of the right of
possession to takings otherthan for rights of way and
reservolr purposes, Such expansion can be expected to .
result in a "population explosion" of such pretrial motions
for increases in deposits to secure orders for immediate
possession, As a result of such pretrial activities on

the part of owners, in many cases the resultant smounts
increased to reflect determinations by overworked courts,
operating under eevere evidentiary and time constraints,
will eventually turn out to be greater than the amounts of
Just compensation determined after the deliberate snd
careful consideration of all the evidsnce pertinent provided
at trial, Thus, in a significant number of cases, the
property owner will have available to him for withdrawal
amounts in excess of that to which he will ultimately be
entitled. Such a result would seem to call for a strengthen-
ing rather than a weakening of previous statutory safeguarda
concerning protection of tax funds deposited to secure
necessary orders of possession, But the recommendations -
eppearing under Article 2 of the Commission's recommendations
weaken rather than strengthen such safeguards,

The Department urges a continuation of the current provisions
of Code of Civil Procedure Section 1243,7{e) to the effact
that 1f personal service of an application to withdraw

a4 deposit cannot be made on a party having an interest

in the property, the plaintiff may object to the withdrawal
on that dbasis. The deletlon of this provision under the
current recommendation of the Commission deprives the
agency of all of 1ta power to protect the pudblic fands
entrusted to it, Without the unserved party before the
court, the "ease" which the Commission's tentative
recommendation purports to find in demonstrating his lack
of interest in the property 1s, in reality, of small
protection for such funds, Any protection by way of the
Gourtts dincretiogﬁgz power to proviide a bond or to limit
the amount of w wal likewlse may provide no real
protection to these funds in the event sach party later
appears with substantlal claims on the samount of just
compensation, At the Commission's hearings, the Depart-
ments representatives took note of the lack of any concrete
evidence that the presence of currently provided statutory
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protections acted in any significant manner to obstruct
or delay legitimate requests for withdrawsl by owners,
Indeed, the Department's experience has been that the
very presence of such statutory protections has tended
to 1limit property owners' demands for withdrawal to a
reasonable basls, which in the great majority of cases
¢an be handled by stipulation rather than necessitating
the utilization of court time and resources. '

The changes in present law proposed in Section 1255,280

to delete the requirement that a withdrawee ray interest

on the excess of probable Just compensation withdrawn

over the final detdrmination on thia amount after trial,

as well as to provide up to a year's stay on such return

to the condemnér, simply enhances the invitation extended

to owners to both seek increased deposits of probable

Just compensation and to encourage withdrawel. The Depart-

ment objects to such changes in present atatutory provisions,

whichprovisions tend to restrtct the utilization by owmers

gf agch procedures to a reasonabls and prudent basis and
evel. ’

Aside from the Department's above-expressed reservations
concerning the basic scheme inherent in the propossal
inviting and encouraging challenges to the smount deposited
as probable just compensation as well as withdrawal of same
and deleting adequate safeguards to the public monies
involved now provided by law, the Bepartment further obJects
to those recommendations which may be seen by the Commission
as dependent on the adoption of the above-referenced ill
advised scheme, Thus, the provisions set forth in proposed
Section 1255.460 allowing the condemnor to take posaession
after withdrawal by the owner of any portion of a deporit

of probable Just compensation made pursuant to proposed
Section 1255.010, which deposit may, in turn, have an effect
on the date of valuation under proposed Sections 1263.110,
1263.140 and 1263,150, are not seen by the Department as
sufficlent beneficlal inducements to cause it to waive

ita objection to the more serious dlsadvantages presented,
a8 set forth above, to the entire basic schems underlying
these recommendations as to deposit of probable Just
compensation before judgment.

In addition, the Department has strong objections to proposed
Section 1255.420, which allows a trial court to stay an
order of possession on the basis of substantial hardship

to the owner unlese the plaintiff "needs" possession of
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the property as scheduled in the order of possession.

This provision, in addition to the expansion of the time
which must elapse between the service of an order for
possession and the date of actual possession from 20 to

90 days {proposed Section 1255,450), all act in concert

to make extremely unpredictable whethar or not the resl
property necessary for construction will actually be
avallable on the date required under the construction
contract., If it is not, damages may be claimed by the
contractor, resulting in a wastage of public funds. More
often than not, such claims by the contractor are not
ascertainable by the condemnor until near the end of the
construction activity, Thus, evidence of the agency's
"need" for possession of the property within the time
Bpecified in the order for possession may well not be
avallable, in a form sufficiently satisfactory to the
particular trial court involved, at the time the owner
moves for a stay under proposed Section 1255,420. The
Department's experience under present law has been that

it provides both predictability as to when the property
necessary for the construction of the project can be
reasonably expected to be available to the contractor, as
well as sufficient flexibility to take care of the rare and
unusual hardship situation sought to be cured by the
Commission's recommendation., Under current law an order
of immediate possession 1s not self executing. To actually
displace an owner from the property requires return to the
court for a Wrlt of Assiatance, It ia the sxperience of
the Department's counsel that at the hearing on application
for this writ the triasl court invariably explores any
legitimate hardship being experienced by the reluctant
owner and utilizea i1ts judiclal diseretion in alleviating
any such hardship to the maximum extent practicable under
the situation presemted to it, I seems unwise to the
Department to attempt to alter the entire legal fabric
relating to the power of courts to vacate orders of pousses-
sion, with all of the advantages of predictability inherent
therein, for the purpose of remedying the rare and unusual
case of undue hardship to the property owner, especially
where the Commission has before it no evidence that the
present law cannot accommodate to such unigue and unusual
situations,

The lack of belance 1n the current tentative recommendation
in this ares becomes evident when proposed Section 1255.450
would delete that portion of present law provided to

remedy unnecessary wastage of public funds in thomse cases
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where the agency, on noticed motion, prements a cogent
case for possession within ap short a perdiod as three
days from service of the order for immediate pospession.
(Code of Civil Procedure Section 1243.5(¢},) Certainly,
in areas where complex land titles are involved and where
immediate possession of unoccupled land, or even occupied
land, will cause little if any hardship to the owner, the
court should continue to have diseretion to allow possession
on less than 90 days' notice where the lack of ability

to provide the contractor with the necessary property
could expose taxpayers' funds to substantial wastage by
way of contract claims,

Plnally, as part of the packsge relating to deposit of
probable just compensation and obtaining orders of
poseession beforeé jJudgment, Sections 1255.040 and 1255 ,050
are proposed -- apparently on the theory that the legis~
lative experiments of other states deserve a limited

tryout in California (see first sentence under heading
entitled Prejudgment 8it on Demand of Property Owner
appearing on pages H59-b0 O entative Hecommendation™ ).
The discussion in the tentative recommendstion goes on to
Justify this recommended experiment on the basis that the
clasaes of cases selected to be covered represent areas of
legitimate hardship. The Department respettfully calls to
the attention of the Commission that since the enactment of
the Brathwalte bill, Govermment Code Sectlons 7260 to 7274,
relating to relocation assistance, the incidence of litiga-
tion on the acquisition of such properties as covered Bﬁo
the classification written into proposed Section 1265,

has diminished to a point of practically nil. This 1is
because these provisions as to relocation assiatance, as
applied to such properties, have removed all the "hardship"
aspects of such acquisitions. ‘The lack of 1itigation an

to acquisition of such properties demonstrates complete
lack of Justification for legislative actlon. Insofar as
the small propristor is concerned, s similar effect ip
evidenced in relation to the acquisition of property
covered by the terms of proposed Section 1255.050, Insofar
a8 such proposal covers more valuable proprietorships of
rental property, these owners, with their large resources
to support litigation, may be expected to seize on the
terme of proposed Section 1255,050 as a method of seeking,
by motions for increase of deposit before trial, to expose
the agency unable to meet such high levels of deposits as
an individual judge may determine to be appropriate (in
the limited time and on the 1imited evidence available to
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him) to payment of the additional amounts provided in such
proposal for failure te make such increased deposits., In
summary, the Department raspactru11§ suggeets that there i»
8imply no demonstrated need on any "hardship" basis for the
provisions currently forwarded in proposed Sections 1255, 040
or 1255,.050, allowing owners of these classes of property

to demand high prejudgment deposits of probable just com-
pensation from condemnors which are subject to severe
penalties if such demands cannot be met,

Poat Judgment Procedure

While not greatly affected thereby the Department questions
the wisdom: of the deletion by proposed Code of Civil
Procedure Section 1268.010 of the ¢urrent provision in

Code of Civil Procedure Section 1251 which allows the State
or gublie corporation condemnor a year to market bonds to
enable 1t to pay Judgment. Such deletion may threaten
many needed public projects proposed to be funded by
responsible local and State sgencles which do not have
immediately available to them umlimited funding., It is
unlikely that local governments could reasonably prevail

on thelr electorates to authorize bond issues high enough
to cover the worat result that ocould posslibly ensue from
condemnhation litigation which might be necessary to ascquire
the land for an otherwise worthy and needed local project,
However, under the proposed deletion of the current
statutory provision for bonding to cover an increase in
estimated land coats after trial, this would seem to he

the only protection such a condemnor would have against
exposure to lmplied abandonment and the considerable
penalties involved therein (see proposed Section 1268,610)
following such a result, Since a judgment in condemnation
draws interest at 7 per cent from date of entry, the

plight of the owner having to wait as long as a year to
actually receive the judgment ameunt plus 7 per cent
intereat appears not quite as onerous aa reprasented in
that portion of the Commission's recommendation which
recommends deletion of the one-year period to sell bonds

fo cover the cost of an unanticipated high award (Tentative
Recommendations, page 65).

The Department objects to proposed Section 1268.5610 and
specifically the broad definition of "litigation expenses"
contained in portion (1) thereof. Portion (2) of this
proposal dellineates the traditional recoverable apecific
expenses in case of abandonment or other cases where more
than pure legal costs are recoverabls from the condemnor --



California Law Revieion Commission
July 1, 1974
Page Twenty-Three

i.e., attorneyst fees, appraisal fees and fees for the
services of other experts, The Commission's proposal

would make recoverable, in addition to these specific
ascerteinable things, a broad, open-end category of
"expenses" limited and defined only by the extent of the
claimant's imagination and the liberallity of the particular
trial court called upon to determine what ltems the
Leglslature had in mind in enacting subsection (1) of
proposed Section 1268,610, The Department particularly
objJects to that portion of proposed Seection 1268.610

that makes such liberalized and expanded "litigation
expenses" recoverable in the event of any involuntary
dismissal of a condemnation action, Often, under present
practice, where so-called "involuntary" dismissals do not
carry with them the extreme penslties proposed in Section
1268,610, the "aging” of a case past the two-year period and
other time constraints set forth in Code of Civil Procedure
Section 583 is voluntarily assented to by both sides so that
time 1a made available to work out unclear title or other
legal or appraisal problems inherent in many eminent domain
cases. It 1s not unusual that stipulations for extension
of the five-year period provided for by Code of Civil
Procedure Section 583(b) are deemed advantageous to both
sides in an eminent domain proceeding. 'The Commission's
proposal that any involuntary dismissal achieved by the
owner under Code of Civil Procedure Section 583 carry with
it substantial monetary awards by way of recovery of
"litigation expenses” will undoubtedly cause a cessation

of the above described salutary practice as well as create
the temptation to engage in much game playing for the

very purpose of creating s situation where an involuntary
diamissal for delay in trial under the provision of some
portion of Section 583 be created so that the substential
financial awards stemming therefrom under the Commissionts
proposal may be realized (in addition to the just compensation
for the property which may well have to be condemned "agai#i”
by filing another action),

The Department obJects to proposed Seetion 1268.260 as

& total, unlimited, open-ended indemnity provision for

owner recovery of damagea caused by posasession of the
condemnor in the event a proceeding 1s either voluntarily

or involuntarily dismissed for any reason or there is a

final Judgment that the plaintiff cannot acquire the property.
All of the Department's comments concerning the policy
disadvantages of such liberal recovery provisions being
attached to "involuntary" dismissals above set forth in
response to proposed Section 1268,610 apply in spades here.
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The cumulative effect of the provisions in Sections

1268.610 and 1268.260 could approach an unconscionable
level., Certainly i1t would not appear to be in the public
interest to provide such a measure of compensation which
could well exceed the amount of Just compensation which
would have been awarded the owner had the sotion proceeded
under the complaint in eminent domain filed. The Commission
should have its staff re-study and specify and limit the
i1tems for which the owner be recompensed under the situation
sought to be covered by proposed Section 1268.620., Such

a list would be a responsible approach to the problem

and carry with it the advantage of predictablility, allowing
publlc agencies to make reasonable Judgments as to ths costs
of various alternatives available to them, such as the
voluntary abandorment of a proposed acquisition under the
provisions of proposed Section 1268.010 or under present law
as embodied in Code of Civil Procedure Section 1253,

The Department objects to that portion of 1268.710 whieh
deletes the provision of present Section 1254(k), providing
that where a defendant obtains a new trial and does not
obtain a result greater than that originaliy awarded, the
costs of the new trial may be taxed against him. Agaln,
the basis of this objecticn is simply that it removes

all constraint encouraging the exdéroise of prudence on
behalf of the property owner and his attorney in seeking
Judicial remedy.

The Department objects to the complete removal of dieecrstion
from the appellate court in awarding coats on appeal as
proposed in Section 1268,720, and particularly in the
situation where the condemnation suit is utilized by
claimants to the property to resolve a title dispute. The
Department recommends that where the issue of title is
involved on the appeal, the disputants should bear thair
own costs of obtaining a resolution of such an issue,
While the Department agrees that in recent years the trend
has been to award the property owner his costs on appeal,
whether appellant or respondent, and whether he prevails or
does not prevall in the appellate court, it feels that the
legislative branch of govermment should not invade the
province of the judicial branch by attempting to destroy
the use of Judicial discretion in individual ocases to
apportion appellate coats as justice in that particular
case may warrant,

This concludes the comments of the Department of Transpor-
tation on the IAw Revision Commission's Proposed Tentative
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Recommendation dated January 1974. The Department continues
to stand ready to render any assistance requested by the
Commission in ald of its efforts to fulfill the leginlative
mendate that the Commission formulate any revisions to
Condemnation Law and Procedure deemed by it as desirable
and necessary to safeguard the rights of all parties to
such proceedings,

Sincerely,

St

Chief Counsel
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Memorandum 74-38 .
EXHIBIT IT

MINUTES OF THE STATE BAR COMMITTEE
ON GOVERNMENTAL LIABILITY AND CONDEMNATION

{June 15, 1974)

The statewide Committee meeting came to order
on June 15, 1974, at 9:30 A.M., at the San Francisco
State Bar Headquarters. There were in attendance:

JAYES E. JEFFERIS, Vice Chairman
JERROLD A. FADEH, Secretary
THOMAS G. BAGGOT

MAUPY ENGEL

JOHK P, HORGAN

JEBS S. JACKSON (9:40 A.M.)
ROSCOE D, KBAGY

JOSEPH A, MONTOYA

CARL K. NEWTON

GARY RINEHART

ROGER M. SULLIVAN

And there were absent:

THOMAS M. DANKERT, Chairman
ROBERT F. CARLSON

PETER W. DAVIS

RICHARD L. HUXTABLE

Pat Remmes, liaison with C.E.B. was not present,

The Committee approved the minutes of the pre-
vious meeting,

The Committee considered legislation proposed by
the Law Revision Commission.



§1240.230. Burden of Proof (March 18, 1972, Minutes, p. 2}

The Commission recommends 7 years as the time
for future use to justify a present taking. The Committee
had favored 5 years.

No action was taken.

§1240.340. Substitute Condemnation ({(March 18, 1972,
Minutes, p. 3)

Newton moved to recommend disapproval of the
Commission propesal except where there was consent of the
owner of the substitute property.

Sullivan seconded.
Mr., Jackson joined the meeting.
Passed 9 votes to 1.

Reason - The owner of the substitute property
would have his property taken by eminent domain for a
use which was not a public use under the Constitution.
This was felt impermissible except with the owner's con-
sent.

Baggot moved that if the Law Revision Commission
did not respond favorably to the Committee's recommenda-
tions, that the Committee communicate with the Board of
Bar Governors requesting the Governors adopt the Committee
position.

Keagy seconded.

Passed unanimously.



§1240.350. Substitute Condemnation for Utility Service or
Accesgs to Public Road (March 18, 1972
Minutes, p. 4)

No action was taken as it was felt the Law
Revision Commission if pursuaded by the Committee's
recommendation on §1240, 340 could make conforming amend-
ments,

§1240.650. Use by Public Entity More Necessary Than Use
by Other Persons (Marcn 18, 1972 Minutes, p. 4)

Newton moved to approve the section as proposed
by the Commission.

Rinehard seconded.

Passed % to 1.

§1255.240 (formerly §1255.050). Conflicting Claims to
Security Deposit (May 20, 1972 Minutes, p. 2)

Newton moved to recommend amendment to make
provision of a bond mandatory by substituting the word
"shall” for "may".

Horgan seconded.

Failed 2 to 8.

R

§1255.410. (formerly §1255,210). Order for Possession
' prior to Judgment (May 20, 1972 Minutes, p. 3)

: Newton moved to amend to add to subparagraph {a)
"Plaintiff must show an actual need as of the effective
date of the requested order of possession.'

Sullivan seconded.

Passed 6 to 4.



Reason - Possession should not be glven without
a showing of a needas of the time possession is being
taken.

Repeal of CCP §1001 (September 16, 1972}

Newton mpved to recommend retention of §1001,
Keagy seconded.
" Unanimously passed.

Reason - The section was felt to serve a uti-

litarian purpose and in the collective experience of the
Committee membership had not been subjected to abuse.

~

§1240.120. Taking Property to Make Effective Use of
Other Property with Power to Grant Out Subject
to Reservations (September 16, 1972 Minutes
p. 6)

Newton moved to recommend disapproval.
Baggot seconded.
Unanimously passed.

< Reason - This was felt to be a taking not for
a public use and several committee members had experienced
abuse of the power cof eminent domain being used in takings
“"for reservations as to future use".

§1263.220, Business Eguipment (August 24, 1973 Minutes
P. 5}

Sullivan moved to substitute "personal property
designed for business purposes located” in place of



"equipment designed for business purpose that is
installed",

Jackson seconded,
Passed unanimously

Reason - "Eguipment" was felt to be capable of
being interpreted more narrowly than “versonal property”,
"Installed" was felt to be capable of narrower interpre-
tation than "located".

The Committee felt this salutary recommendation
should be given full effect and as little opportunity as
possible provided by language choice for narrowing its
effectiveness, '

§1263.620. Work to Protect Public from Injury (August 24,
1973 Miqutes, p. 11)

Sullivan moved to strike the word "other®.
Newton seconded.'
Passed unanimously.

Reason -~ It was felt that the salutary purpose
of this section should be extended to the property itself,
as well as to other property.

n

§1263.240. Improvements after Service of Summons
{August 24, 1673 Minutes, p. 11)

‘ Baggot moved to recommend‘disapproval unless
all of (¢) is deleted except for the first sentence,

Sullivan seconded.



Passed unanimously.

Reason - The Committee approves of a court being
empowered to permit good faith improvements and feels that
the limitation in the sentences recommended to be deleted
should not be enacted as they limit the scope of the basic
idea of the section.

§1245.250. Conclusive Effect of Resolution

Fadem moved that resolutions of necessity be
subject to the same judicial review for fraud or collusion
as any other governmental action.

Baggot seconded.
Passed 7 to 3.

Reason - Our most fundamental concept of govern-
ment calls for no governmental action being free of the
check and balance of review by the judiciary. The Committee
recommends reviewability of resolutions of necessity only in
the narrow, but not infrequent, situations where resolutions
of necessity have been tainted by fraud or collusion,

Grave miscarriages of justive have occurred
because of the conclusive nature of necessity. Recent
events prove that no branch of government is free from mis-
conduct and no governmental activity should be free of
judicial review.

§1268.140. Withdrawal of Deposit

Ssullivan moved that the comment be auumented by
adding that this is an alternative procedure where there
was no right to an order of possession.

Jackson seconded.

Passed unanimously.



§1263,110. Date of Valuation (August 24, 1973 Minutes
p. 3)

Fadem moved that the date of value is the date
of trial or the date of deposit, whichever is sooner.

Baggot seconded.
Passed 9 to 1.

Reason - Tying value to a past time works
against the owner in a market in California which has for
a generation now been generally rising and which in the
current picture is inflationary.

Tt is always difficult to find the latest sales,
which tend to be the higher priced ones. This is a
penalty in itself as to the owner, but unavoidable. But
valuing the property at a time before it is taken is.
avopidable.

An Owner should have his property valued as
close as possible to the time that the owner actually
loses his property. Under the statutory scheme proposed
by the Commission, the date of trial most closely approaches
this, or where there has been an order of possession, the
date that there has been a deposit which permits the owner
to withdraw his compensation substitute for the property
seemed to most closely approach the ideal,

§1263.320. Fair Market Value (August 24, 1973 Minutes,
p. 6)

Fadem moved that the definition of market value
be retained in its present form with its reference to
“the highest price".



Keagy seconded.
Passed unanimously.

Reason - The power of eminent domain is a drastic
one generally contrary to our fundamental concept of the
right of ownership of private property. Yet, we must recog-
nize that the common good requires that property be taken
under certain circumstances,

But where private property must be taken, it
seems that the definition in use in California for nearly
a century, that the owner receive the highest price that
his property would have brought is most comformable with
the spirit of the just compensation clause of the Consti-
tution.

Additionally, an owner deprived of his property
at an arbitrary date determined by the condemnor may well
have irretreivably lost an expectancy of gain. There
are many intangible losses when property is taken from an
owner, such as the cost of acquiring a new property, and
the application of entrepreneurial or personal time to
the search for an adeguate substitute property. These
losses are uncompensated and are a further reason why the
owner should receive the highest price his property would
have brought on the date of value.

§1263.510 Goodwill Loss ({August 24, 1973 Minutes, p. 10)

Fadem moved that the Committee recommend that
"going concern value" should be substituted for "good-
will"”, :

Sullivan seconded.

Passed 7 to 3.

Reasons - “Goodwill" and "going concern value"
are not synonomous. It is the "going concern value"

which is lost and therefore should be the measure of
compensation.



§1268,320. Date interest stops (May 17, 1974 Minutes,
p. 9)

Fadem moved to modify subsection (a) and (b)
that deposit does not stop interest if there is a challenge
to public use and no withdrawal occurs.

Sullivan seconded,
Passed unanimously.

Reasons - There are cases such as Morris v.
Regents where thére are legitimate questions of the right
to take which are forced to be waived for the owner to
withdraw the deposit. This in effect, either forces the
owner to accept a year's long loss of return on his award,
or give up his right to challenge the constitutionality of
the taking.

Putting an owner to such an election is incom-
patible with the rights of the individual.

~

§1263.310. Measure of Compensation {August 24, 1973
Minutes, p. 6}

Jackson moved to insert "just® as the first
word of the section and to insert "normal” as the second
word of the second sentence of the proposed sentence.

Sullivan seconded.

; Unanimously passed.

Reasons -~ The word "just® is felt to make clear
the philosophy of justice to the owner whose property is
taken.

The word "normal" is recommended because there
are cases where market value is not available as a test.
Particularly, this is true where a property is a unique
one. There, recourse must be had to ancillary tests such
as cost of reproduction.



§1268.310, Date interest commences to accrue (September 28,
1973 Minutes

p. 8}

Jackson moved to delete the word "legal".
Baggot seconded,
Passed 7 to 3.

Reason - The legal rate of interest of 7% does not
represent just compensation at this time. This has been
the situation since 1970, may continue for an indefinite
period, and may occur in the future. Therefore the market
interest rule adopted in In re Marhattan Civic Center Area
229 NYS 2d 675 and State of New Jersey v. Nordstrom, 253 Atl
2d 163 of using the market rate of interest where it exceeds
the legal rate seems necessary to make compensation just.

Sullivan moved that the Chairman write to the Board
of Bar Governors that the matters raised by its letter of
January 10, 1974, are deemed of great importance and are not
being neglected by the Committee. The matter of indemnifi-
cation for loss in value resulting from interference with
owner's use of the land will be the topic of the next meeting
of the Committee.

Keagy seconded,

It was unanimously passed.

The meeting was adjourned at 2:00 P.M,

fully submitted,

4
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EXHIBIT III

County of San Diego

COUNTY COUNSEL

302 COUNTY ADMINISTRATION CENTER
S5AN DIEGO, CALIFORNIA 9z 101

ROBERT G. BERREY
) COUNTY COUNSEL

July 1, 1974

California Law Revision COmmission
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requirement for payment for business good will, unexercised
options or certain future interests since none of these would
be "used" by the public entity for its public purposes.,

Some specific comments: {Unless otherwise indicated, -
&ll references are to the proposed eminent domain law. )

1. Remnant acquisitions. (§ 1240.410) For remnant
acquisitions It Is recommended that if the owner is allowed
to show that the condemning agency has a reasonable and
economically feasible means toc avoid teaving the remnant,
he should be precluded from putting on evidence of geverance
damages in exceas of the cost to cure or the cost of the
solution.

2. Method of compensation. (§ 1263,410) We egree with
the Commisslon's poaiEEon tThat the present apProach to valuation
be retained rather than the "before and after” method. The
before and after method might preclude the deduction of special

benefits from the damages.

3. Establishment of the date of value. (§ 1263.110,
1263.120)" RetentIon of the present method of establishing the
date of value with the modification provided by the depeait
of the probable amount of compensation in court appears to be
equitabie to both owner and condemning agency.

4. Divided interests; compensation therefor. (§ 1265.010
et seq.) We would object fo any compensatlon of an interest
unusable or not acqulred by the public entity on the grounds
thet it is neither required by the Constitution nor ie it
logical., The condemning agency should be required to pay
only for the total usable interests which it seeks to acquire.
This would preclude compensation for any interest in excess
of or 1n addition to the unencumbered fee. In the case of
leaseholds the lessor's interest is diminished to the extent
of the lessee's interest. Therefore, the total compensation
paid to lessor and lessee should not be greater than the
unencumbered lessor's interest.

5. Ogtiona. (§ 1265.310) Because the holder of an
unexercised optlon has ample opportupity to provide for the
happening of an eminent domain proceeding involving the real
property subject of the option and because the option holder's
interest is in no way usable by the public entity and is not
property “taken or damaged for public use' and is not "an
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interest in the property” subJect of the option, there 1s no
basis for compensation being paid to the option holder. To
afford the holder of an unexercised option the right to
compensation is to take away from the nature of the option
the aspect of chance. The nholder of an option is not firmiy
convinced of the value of the property and therefore takes
an optlon which binds only the potential seller of the
property but not the potential buyer. The proposed change
in the law establishes a presumption of velue for the option
which may not be warranted., There are ample protections
avallable to the holder of the option under existing law

to obviate the need for the propoeed change, We strongly
object to this proposed change.

6. Future interests. (§ 1265,410) For reasons similar
to the reasons stated 1n our objections to compensation for
optlons, we would alsc object to compensation for any interest
which is not vested prior to the commencement of the proceeding.
To allow compensation for & future interest assumes that the
necessary fact and legal questions have been answered to
arrive at the conclusion that the interest is, in fact, a
future interest as opposed to & condition or covenant.

7. Improvements. (§ 1263.260) In those situations
where the owner is removing improvements and the condemning
agency is paylng for removal and relocation, the agency should
not also be required to pay the value of the real property
sought to be acquired as though improved.

8. Loss of good will. (§ 1263.510) Because the property
owner appears tc pe adequately protected under the relocation
assistance provisions of the Govermment Code and because there
appears to be no constitutional requirement for compensation
for the loss of good will and because 1t ig loglcally not
sound since it is not an interest acquired for public use,
we object to the inclusion of loss of good will as a compensa-
ble item in eminent domain proceedings. We recommend that it
be deleted., In the alternative, we recommend that relocation
asslstance provisions of the Goverhment Code conflicting with
the proposed law be repealed concurrently with the adoption
of such proposed law. Also, since the method of valulng
"good will" is different from the method applied to the
valuation of the property sought to be acquired, the triers
of fact will be confused and the condemnor prejudiced by
admission of improper evidence insofar as valuation of
the subject property.
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g. Pleadig;g. (§ 1250.310) We concur in the
recommendation that the complaint be accompanied by & map

or plat depicting the property interests sought to be
acquired and its relatlon to the project for which acquired.
This would be apprlicable to &ll cases, not Just those in
which a right of way 1s scught to be acquired. The providing
of the map should put on the defendant a duty of further
inguiry with sanctions for fallure to do so.

10, Cross-compleint claim requirement, (Proposed CCP
§ 426.70)" We would obJect to the relaxation of the rules
regarding the fi1ling of a claim as a condition precedent to
the filllng of a complalnt or cross-~complaint agalnst a public
entity. Relaxation of the clelm statutes would generate
specious litigation. The property owner ig already adeguately
protected under the claim statutes since he need not walt for
an eminent domain proceeding to be filed in order to assert
any valid claim against a public entity. If there has been
a taking or damaglng of property by some act of the publle
entity, the property owner whose propertiy is taken or damaged
need not wait for an eminent domein proceeding before flling
an action after a claim for such taking or damaging.

1l. Verification of pleadings. (§ 1250.330) We have not
determined the impact, 1f any, on the proposed changes relative
to verification of pleadings. However, we would suggest that
the property owner be bound as to his allegation of value and
damages in his answer. (We object to the deletion of the
value requirement in the answer as proposed by the Commission.)

12, Amendment of pleadings. (§ 1250.340) The requirement
of the pubseguent adoptlion ol a resolution of lntention to
increase the extent of the property sought to be acquired is
logically sound. The mandatory requirement for payment of
compensation for partial abandonment is not necessarlly
loglcally zound. For reasons which will be discussed under
the section dealing with the abandconment ccsts, we belleve
pome latitude should be allowed to the court to ailow coats
or not in order to stimulate negotiations between the parties.

13. Possession prior to judgment. {§ 1255.410 et seq.)
We agree That the right of immediafe possession by & public
entity should be expanded beyond that which is now allowed.
We recognize that a constitutional amendment wlll require
time.
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14, Amount of depogit. (§ 1255.010 et segq.) Your
proposal requlres thatl the security depoasit be determined
on the basls of an appralsal and that the defendants be
advised of the makling of the deposit and the basls for the
deposit. This 1s another feature which duplicates the
relocation asslstance provisions in the Government Code.
As 1s stated above, we recommend deletion of your proposal
or repeal of the relocation assistance provisions concurrent
with the adoption of your propesal, The provisions for review
and change of the security deposit should be limited because
of the potentisl for abuse. ~The interest recovery provisions
of Section 1255,280 should be clearer.

15. Prejudgment deposits. {(§ 1255.040) The prejudgment
deposit provisions recommended by you appear to be equitable,
However, this is another instance of duplication of relocatlon
assistance provisions. It 1s recommended that elther the
relocation assistance provisions be repealed concurrent with
the adoption of your proposal or, in the alternative, your
proposal regarding prejudgment deposits be deleted.

16. Exchange of valuation data. (§ 1258,010 et seq.)
The presenht procedures for exchange of valuation data under
Code of Civil Procedure Section 1272.0l and followlng are not
as adequate &8s they might be. The exchange occurs too close
to0 the date of trial to be worthwhile. Issues which are ralsed
in the exchange and which are properly the subject of dlscovery
cannot be narrowed through such discovery prior to trial. 1In
addition, those cases involving the owner witnesses result in
an unfalr burden being placed on the condemning agency since
the courts are reluctant to preclude an owner from testifylng
even though he has falled to reply to the condemning agency's
request for a list of expert witnesses and statement of valua-
tion data. Conceding the owner's right to testify, nevertheless
he should not be allowed to put on any valuation data which
should have been included in a statement of valuastion data.
We agree with your comments to Section 1258.250. Since your
proposal also encompasses the Evidence Code sections relating
to eminent domain proceedings, you should probably include
recommended amendments to the Evidence Code which would
clarify any distinction between the owner witness and expert
witness and what is required of each in terms of testimony
and bases for testimony. The recommendation for the demand
and exchange of valuation date at a time earlier in the
proceeding is recommended. An attempt should be made to
promote mutuallty of exchange.
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17. Burden of proof. (§ 1200.210) It 1s recommended
that the present law wlth regerd to the burdeun of proof as to
compensaticn remaln as is, with the defendant., In practice,
Juries do not appear to be cognizant of the burden. Howaver,
we do not wish to add to the real burden which is faced by all
condemnors.,

18, Valuation evidence. {Proposed Evidence Code § 813
Because of the potential for abuse in rermitting a representative
of the corporate defendant who is not otherwise qualified as an
expert to teatlfy in an eminent domein proceeding, we recommend
agalnst adoption of any provision allowing testimony by a lay
witness. Further, 1t 1s suggested that the rationale benind
allowing the owner to testify be examined and set forth in the
Evidence Code as the conditions precedent for such owner to
testifly.

- 19, ComEarable sales. (Proposed Evidence Code § 816)
Because o e latltude in which the courts already have and
which in practice results in the comparable sales provision
of the Evlidence Code being llberally construed, we recommend
against any change.  Your propossl assumes that this wider
selection of comparable sales wilil lead to more relevant
evidence. However, the present requiremente as set forth
in the Evidence Code &8 Ilnterpreted by case law have resulted
in a plethora of sales with their adjustments causing confusion
of the valuation issues in the minds of triers of fact.

20, Abandonment and dismissal. (§ 1268.510, 1268.610
Partial abandonment costs shouid not be mandatory and dismissals
arising from out of court settlement by way of contract should
not require the peyment of costs to the defendant. We recommend
against any proposals to the contrary since they work in an
inequitable result against the condemnling agency. The courts
should be allowed discretion to allow costs and fees as the
case warrants.

We would be happy to discuss in detail our comments
contained in this letter and any additional comments we may
have relative to the proposed changes in eminent domain
proceedings. -

ZC

Very truly yours,
WCG:ikv

ROB G. BERREX(EC unty Counsel
By R
. RGE, Depyty
¢ce:  Real Property Department

Attn: R, J. Pflimiin, Director
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EXHIBIT IV

TEE PLILOSOPHY OF THE DOHATH CONCEPT

Analysis: ‘“Research and legal problenms solving within the Eminent
Domain Law and procedure, Public Domain or rational

Domain",

Introduction

The United States Constitution is the embryo of the Domain Conecept
and procedure to make laws, The Fifth Amenduent and the Fourteehth
Amendment places restrictions on the State Courts, compensation with
Administration of 11ligality of all practitioners. (See the 5th
Amendment), Al1 eminent lawyers cannot be dishonest persons, Tell me
:a person who is dishonest and I will answer he is no lawyer. He cannot
be. Because that person is careless and reckless of justice, the law
1s not in his mind nor in his heart, The law is not the standard ang
rule of his conduct, Public wrongs are not popular rights in embryo.,

The notion that a business is clothed with a publie interest and
has been devoted to public use is little more than fietion intendea to
beautify what is disagreeable to the sufferers, Proper does become
¢tothed with a public interest when used in a manner to make 1t of public
comrnunity at large, without due process of law,

Due process of law in each particular case means such ah exercise
of the powers of povermment as}the settled maxins of layw rermit and
sanctions, and under sueh safeguards for t@e protection of individual
rights, 7The love of wisdom will ascertain political pover, and will
help our rulers orf law-States learn the true philosophy of laws, (Sea
P.C. sections 182-subdivisions 1,53344,5,6,) Also see Fourteenth Anmen-
drient of the U.S., Constitution,

These are my comments as I gsee them in Law, fact ang opinions within

the legal system. The Domain Process 1s & decisional Process and how



process influences the skills needed to resolye legal problems have been

generally described in this book of (California Law Revision Commision},
Condemnation Law and Procedure.

I will examine more closely the basie skills required to work with
proﬁlems which may be resolved within the common law framework.

1. Yhe first is the doctrine of (Ltare Décisis).

2. The second, the broader one is the doctrine of precedents that

1s, if a court within & similar legal system has been previously
considered and resolved a particular problem or problems, it's
decisions or deeision are worthy of consideration in resolution
of future similar cases.

This book dees not deal with the rules controlling this initial
determination, because of it's quasi constitutional application of the
law, and a change is needed. See sections 4-5 of the Civil Code. The
right to take is a correct technical defect in the philosophy of Eminent
Domain powers. (See page 7). Hecause the seetion 1001 of the Civil Code
states in part YAny person may, without further legislative action, acquire
‘private property for any use specified in sections. 1238 of the code
of eivil procedure by exercise of the power of Eminent Domain., Section
.1238 stipulates the grounds on which property may be condemned for public
use, (Cee sub-cections 1 thru 22.) Also sections 1238,1 thru 1238.7
Jee sections 1239 and it's subsectlons and 1240 and it's subsections,.

I agree with you onj; (The adoption of the approach will eliminate the
need for separate listing of public uses in the general Eminent Domain
Law. {Lee page 28) |

Persons authorized to exercise power State Agencies. I agree with

all respect to the delegation of condennation authority to State Agencles,

(Part 1 and 2 see page 29).

Special Distriets, T agree with the general authority in the special



listricts have a special phrassclogy in scme cases, I note that

the commision has'been revieved these enabling statutes and concluded
#lth a quasi exception. TVecause the omission of a grant in other
statutes appears to be consciocus legislative decision. 4fccordingly,
absent any expericnce that demenstrates a need to grant the power of
ininent Domain to any of the special districts. I agree ro change is
needed, Cliies and counties. I arree that thest activites of the
brood cordemnation authority are Jdustiied and power functions ag
stated in the 5th Amendment of the 1.3, Constitution, (Page 30)
Publie Utilities. In ny opinion, provision should be made to

acquire property necessary to carry out their rigulated activites,
uasi-Public entities and private persons., To give Erinent Domain
power' to private persons is a bifucation act of judieial abuse
>ecause of a defleiency within the professional malpractice concept.
ininent Domain nower calls Tor biofecedbackwith vroficiency. This is
1 State violation within it's own laws in a pragmatic sence of the
judicial vrocess. The philasophy of moral turpitude has been miscon-
strued by the State. We need tihe Constitutional Authority within the
sovermment to aild experts in every area to meet standardized training
imd classification requirements, because of the use misuse and abuse
f Eminent Domain Power by private persons. The bilofeedback by private
sersons has had a psychologieal a.pect. UYne publie has medical legal
rohles because of emotioanl insecurity, and insurrection, thils has
‘orced some members into a psychotic breakdovn.

Zxtraterritorial Cordennation Law. 7T agree within tie case law



Gomcopt to e codified, as stated in sectlons 1240 and 1241, Code
of Civil Procedure subsection 1 thru 8 should stand as stated on
-page 355 Year book 1973-74+. Edited by Warren L. Hanna, Standard
california Codes Section 660 of the Eminent Domain law. OSee section
660 for Hearing Application.

Use of reporters notes, pleadings and files-time 1limit 60 days-
determination by order. I agrec with sectlon 60 and section 12A.
Determination of time:.(tee sections 12B and 6700 and 6701 of the
government Code these sections also applies to secticn 659, 659-4,

o6, and 974 thru 982 of this code. Oee sections 13 thru 13-B this
code,

I used codes to show time because you are a part of this change
of law and procedure for the revision commision, and showed know what
i1s stated there~under.

I ha?e made a survey of Book I, on the first one you sent to me
on Condempnation law and Procedure. And I have commented on malpractice
litigation and conflicts between the State or States and private'persons
in law and facts, principal topics and standardé of care or steps you
.have taken to update the Domain philosophy as we continue this program
toward eduration and professiocnal expertise within the legal system with
due process of law and procedure for 1875,

I feel within my person that Stanford University can do the job
within it's legal department, best to ask depositions of others Is
the acme of philosophy to be honored by a}l persons like myself. May
I say that Stanford Law Heview is and shall be honored by all in the
legal profession. Do not focus on the number of words I have used, but

on the form and content of what I have written.
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C I would therefore suggest amending the pru‘posed statutes to ensure

L that the rights of the property owner are protected against arbitrary

. -taking of property, and especially those takings which are motwate&
: ‘primnrily by cost-uvinga. rather than wul noceuity.

-,;;‘g's ma. nae. wbﬁivislon {e} to be s “mea
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' S 1250. 40{1. Rgvzgw_ af the decuiun Iand ud ent of the

Adds Ameta 5.




J | | _CLRC p, 3

End the right to private property
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JACK ALLEN

SR ASS T CITY ATTORNEY

MITCHEL B, KAHN

ATR'T CITY ATTORANKY

ALLEN GRIMEN
CIty ATTORNEY

City or BEvErIY HiLLs
CALIFORNITA

A%0 NOGRTH CHESCENT DRIVE

- "".L‘

CRLsrwviEw & &I& - BfFausr aw & 2003

May 3, 1974

California Law Revision Commission
School of Law
Stanford, California 94305

Subject: Eminent Domain Law ~ Tentative Recommendations,
Comment Thereon.

Gentlemen:

In examining the Commission's tentative recommendations, I

am of the opinion that Section 1245,240 Article II Chapter 4
Title 7 of the proposed legislation, dealing with the adoption
of the resolution of necessity, is wvague and, if interpreted
according to the Comment therein, is overly and unnecessarily
restrictive. The section reads:

"Except as otherwise provided by a statute, the reso-
lution shall be adopted by a majority wvote of a
majority of the members of the governing body of the
public entity."

In the Comment on Section 1245,240, it is indicated that the
intent of the section is that the resoclution of necessity must
be adopted by a majority of all the members of the governing
body of the entity, but not merely a majority of those present
at the time of the adoption. However, the section that does
not say all and is presently written, almost assuredly public
entities will contirnue with their practice of enacting reso-
lutions of necessity by merely a majority of those present at
the time of the adoption of the resolution: therefore, if it
is the intention of the legislature to reguire a majority of
all of the members to enact such a resolution, the section
should so state.

e -

' i
e —



in my opinion it would be unwise to adopt such a restrictive
requirement. The fomment to Section 1245.240 does not indicate
any particular reason why the resclution of necessity must be
given special consideration over all other legislative acts of
the publiec entity. Most public entities have a rule that the
majority of a quorum may pass any resolution. This is all that
is required to pass any ordinance and many ordinances have far
more significant consequences than does a resolution of neces-
sity on an eminent domain action. Without further justification
in the Comment, such an additional requirement for a resolution
of necessity appears to e LVLNECES3AYY.

Such a reguirement may very well provide a vehicle for frustra-
tion of a majority view by a minority block within the governing
body of a public entity. For example, in many communities there
is a minority of the legislative body who are opposed to the
acceptance of federa! money. PRecause federal money may ne in-
volved in the condempation action, they will vote against the
project, not on its merits, but hecause of the financing. Should
one or more Councilmen or supervieors, as the case may be, be
absent, a minority may frustrate the project, even though as often
ig the case the absent members have indicated their intention to
support the project. With the time schedules that are often
imposed upon public entities who are attempting to obtain federal
aid in their projects, it is very easy for a minority to kill the
project, even though a majority of the members present could pass
a resolution.

Another situation, one of which I have been directly involved
where such a requirement could frustrate a majority, ig one where
litigation is in progress. I was actually on a case where a city
was litigating a quiet title action on beach property. The
property was considered vital to the public interest., The city
had to be prepared, at any time, should the litigation go against
the city to file condemnation proceedings. Because the owner had
applications for building permits on files and if the city were
to lose the action, a Writ of Mandate could have been issued
directing the issuance of the building permits. For tactical
reasons and also for legal reasons, no cause of action in condem-
nation could be plead while the action was in litigation. If a
decision had been made against the city, it would have been neces-
sary to call an emergency meeting of the City Council and there
were no assurances all the members could be present and there

was a minority who would have objected to the expenditure of the
large amount of public funds necessary to make the condemnation.
In our particular case, we succeeded in the quiet title action,
however, a majority of all the members of the City Council had
been required to enact a resolution of necessity in that situation,
a very vital public policy of preserving beaches for public use
might have been frustrated and, if not frustrated, made far more
costly had an overly restrictive provision such as 1245.240 been
in effect.

.



In summary, the Commeat to Seetion 1245.240 doss not state

any reason whahgosver for requiring g wmacrity of all the members
of the governing body of the puhlic agency to enact a resolution,
and frowm my experience with nukl:c azsncies, I know of none. In
fact, as I have satated, vital public pmlicies could be frustrated
by minorities of governing bodies if {he section is adopted

with the intent as stated in the Comment to che section.

Veryv truly yours,

For the Civy aAttorney

d

y .,
"*33/ MMQ -

ACK ALLEN
£ Sr. Assistant City Attorney

Ja/ft
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~  EXHIRIT VII

LAW OFFICES
RALPH 8, HELM, INC,

RALFH B. HELM ACH3 RADFORDN AVEMHUE

JEROGME M, BUDINGER STUGIC CITY, CALIFORNIA 91804

WAYNE K. LEMIEUX
(213 8 "7-1m2B -

June 7, 1974

California Law Revision Commission
Schocl of Law

Stanford University

Stanford, CA 94305

Re: Tentative Recommendations Relating to Condemnation Law -
and Procedure: Comments on Proposed Secs. 1235.1B0 and
1240,660

Gentlemen:

Your commission has sought comments concerning the proposed con-
tents of the revision of California Law as it relates to eminent
domain. The remarks which follow are directed to those provisions
of your tentative recommendation dealing with the condemnation

of property presently owned by a specified public entity.

We have had the opportunity in the past year of representing a
condemnor in proceedings in which the provieions of the f£inal
paragraph of Sec. 1241{3) have been invcked and of representing
a condemnee in which the same provisions have been invoked. 1In
discussing this matter with other members of the profession in
Logs Angeles County, it appears that this experience is somewhat
unigque. As a result of our experience, we have formed very
definite ideas as to the appropriateness of the current law.

From the standpoint of the condemnor, the current law is somewhat
deficient in that a condemnee may claim that the various public
entities listed in the final paragraph of Sec. 1241(3) refer to

a generic class of public entities rather than to the specific
entities named in the paragraph. It is our belief that the para-
graph is limited to specific public entities named and that the
generic use of the terms contained therein is inappropriate.
Rather than to detail the complete basis for this statutory inter-
pretation, it is perhaps sufficient to note that as a matter of
policy the provisions should be limited to as narrow a range of
entities as possible. Thus, from the standpoint of condemnor, we
would suggest that proposed Sec. 1240.660 contain some language
to indicate that the entities named therein are the only entities
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Page 2

to which the immunity or exemption applies and that the generic
use of the terms therein is inappropriate.

For example, instead of merely listing a “"water district" as
exempt from condemnation, the section should be amended to read
“"California water district" to distinguish the score of public
entities which are "water districts® e.g. county or municipal
water districts. :

The difficulties encountered by condemnee as a result of the
language in the final paragraph of Sec. 1241(3) are a great deal
different than the difficulties encountered by the condemnors

as described above. As the tentative recommendations so amply
highlight, the chief difficulty in applying the law as it exists
today is in defining the meaning of the clause "appropriated to
public use". We would suggest that the definition contained in
pro?osed Sec. 1235.180 for the clause "appropriated to public
use" does not in fact state the law as it currently exists. Once
again, detalled analysis of our conclusion would require very
lengthy presentation. However, hopefully, the following summary
will provide you with an outline of the reason for our conclusion
and enable you to make a judgment thereon.

East Bay Municipal Utility Dist. v. Lodi (1932) 120 CA24 740,
750-758, clited En the comment to Sec. 1235.180 may arguably be

used to support the definitions in the Section. However, the
Supreme Court in City of Beaumont v. Beaumont Irr. Dist. {1965)

63 Cal.2d 291 Stateﬁ that only one case had been presented to the
Appellate Courts prior to 1965 dealing with the problem encountered
when one public agency named in the final paragraph of Sec. 1241(3}
seeks to condemn the property of another public agency named in
that paragraph. The one prior decision which the Supreme Court

in the City of Beaumont case cited was the decision in County of
Marin v. Superior Court (1960) 53 Cal.2d 633, It is submitte
therefore that the City of Lodi case has been specifically reputiated
by the Supreme Court in situtations such as we are discussing at the
present time.

If the City of Lodi case does not present the criteria for the
definitTon of the term "appropriated to public use" as it is used

in the final paragraph of Sec. 1241(3), we must then search to
discover where such criteria may be found. We are confident that
you have already discovered, that the Supreme Court's comments in
the Beaumont case were correct, to wit: there were only two decisions
directly in point. Those two decisions, i.e. the Beaumont case and
the County of Marin case, indicate that the appropriate criteria in
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invoking the final paragraph of Sec. 1241(3) is whether the property
is owned by a public entity named in the paragraph and sought to be
condemned by another public agency named in the paragraph, Neither
the Beaumont nor the County of Marin case expended any effort to
determine whether the property was actually being used for active
public service by the condemnee. It is interesting to note that in
San Bernardinoc County Flood Control District v. Superior Court (1969) -
289" CAZd 514, the Court in examining a "more necessary public usge”
situation seemed to indicate that ownership alone by one public
entity was sufficient to block the condemnation of the property.

The San Bernarfing County case also contains an excellent discussion
of the policies which should be invoked in a situation where one
public agency condemns the property of another. °

To summarize, it is submitted that the definition of "appropriated
to public use” as it is presented in the tentative recommendations
is inappropriate at least insofar as it applies to the law as is
presently contained in the final paragraph of Sec. 1241(3). Perhaps
the most appropriate method of solving the problem is by striking
the language "appropriated to public use" as it is contained in-
1240.660. Another solution to this problem would be to amend the
section to state that property "owned or appropriated to the use”
of the named entities 1s exempt from condemnation. :

Thank you for the opportunity to address these comments to you.
If we may be of any further assistance, please do not hesitate to
call or write.

Very truly yours,

LPH B.

Waynel K,
WKL/rg



. EXEIBIT VIII
CITY OF SAN JOSE
EALIFORNIA '

151 WEST MISSION STHEET
SAN JOSE, CALIFORNIA 95110

p TELEPHONE {408) 2774000

June 3, 1974

CITY ATTORNEY

Mr. DeMoully :
Callfornle Law Revlslon Commission
School of Law, Stanford University
Stanford, CA 94035

Re: Condemnation Law & Procedure

Dear Mr. DeMoully:

We have reviewed the tentative recommendation of the Celifcornia Law
Revision Commission relating to Condemnation Law and Procedure.(The
Eminent Domein Law and Condemnation Authority of State Agencles,
both dated January, 1974).

You end your staff, as well as other attorneys who participsested in
the drafting of the statutes and the amendment to Art. I, § 14 of
the State Constlitution are to be complimented on a job well done.

We find ourselves in substantial agreement with the recommendations.
However, we do not agree thaet the burden of proof to establish feir
market value presently assigned to the property owner chould be
changed. Nelther do we agree that compensstion should be made for
the good will of = business tsken or damaged.

Very truly yours,

PETER G. STONE
City Attorney

okl thom

By DONAID C. ATKINSON
Divislon Chief Attopney

DCA:te ' ) “ .,w.,“q.”,,

ce: Wm. H. Keiger, Apst., Legal Counsel ' T e
League of Californis Citles S :
1108 "o" Street ' “
Sacramento, CA 95814 - :
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Calilornic Lew RHevision Jomiaission
Schoel of Lav
Stanford, Callfornis 24305
In re: Tentalive Ascuimuendation Relating
to Condamnation Law ang rrocadure
Btierticn: Joun H. DeMowllw
Exzourtive Secretory

Gentlemen:

Thanks very much for forwsrding the copies of
your *entative recommendations regarding the condemnation
law and procedvre. I have read these recommendations with
considerzble interest, but believe that revision is
required in the area ¢f special benefits referred to on
page 41, note 6%, which makes a comparison of Beveridge v.
Lewlis v. People v. Giumerra Farmg, Inc.

The Commission way paturally think that because
I was the losing lawyer in People v. Glumarra that I am
somewhat preijudiced.

This is undoubtedly the case; howeyer, I do believe
that an injustice not only was done in that case, but will
' continue to be done if the rule of that cese is continued
to be applied. I can do no more to set forth my views as
to what the law should be with reference to traffic
constituting a benefit than to enclose the copy of our
Opening Brief in the Ciumarra case.

I sincercly bowe that thz Commigsion will give
consideration to the points as qg§ forth in that brief and
bring the California law, w;tg/fe.erence to traffic being
a benefit, inr line with the cales|therein cited.

Thank jou very mach fL qhe opportmiifiy of submitting
to you my views T

=" p. \d1ance }
Bncle.
P.S. ‘here ig alss enclosed apveliant's Patition for Hearing
by the Supreme Court which demonstrates the conflict
which should be tresclved. N.H.
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FEULY L
OFFICE OF
P T "
ROMITLTINE THE LITY AT TORN EY CITY ADMINISIRATION BUILDING
CITY QF 5AN DIEGO SAN DIECO, CALIFORNIA B210]

JOHN W. WITT (734) 236- 6220

CETY ATTORKEY

I

July 3, 1974

Mr., John H. DeMoully

Law Revision Commission
Condemnation Law & Procedure
School of Law .
Stanford University
Stanford, California 94305

Dear Mr. DeMoully:
California Law Revision Commission

Tentative Recommendation on
Condemnation Law & Procedure

I have been asked to respond to the above-referenced
materials. As is the case with most municipal attorneys,
I find my time constraints so limiting that I can only
comment in a cursory manner.

Overall I would say that many of the provisions appeaxr
to have improved under the Commission's handiwork, e.g.,
§ 1263.020, yet others tend to make me somewhat nervous as
a government lawyer concerned about inverse actions, e.g.,
$ 1235.170. Other comments and questions are:

(1) Section 1235.170 - the definition of "property"
appears overly broad and would create inverse situations
more readily.

(2) Section 1240.010 ~ eliminatez the "stated public
uses" for which property might be taken under § 1238 and
would limit eminent domain powers to only those public

- uses declared by the legislature in other codes. Does
this mean that some of the "umes® presently existing under
§ 1238 would be eliminated because 'not all powers enumerated
therein are duplicated in other code provisions?

{3} Section 1240.030 ~ the word "project" should be
defined in Chapter 2, :

(4) Section 1263.020 - this is a valid change.
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{5) Section 1263.140 -~ this provision appears
Ysuagpect" and would alter the results of People v. Murata,
55 Cal.2d 1 (1960). The remarks at p. 220 where 1t is said
that "to avoid injustice to condemnee in a rising market"
make the necessity of this provision guestionable.

{(6) Section 1263.330 appears to be a valid clarifica-
tion.

These are only a few of my comments and remarks. Thay're
obvicualy not "earth shattering” observations, but hope they
are of some use to you. I'would like at a later date to
respond more in depth to more specific points.

As a final note, we wonder whether the Commission took
into account Section 7260, et seq. of the Government Code
in preparing its recommendations. This, in our opinion,
warrants some consideration.

Sincerely,

JOEN W. WITT, City Attorney

Donald W. Detisch, Deputy
DWD: rb ‘
ce Wm. H. Keiser
Asst. Legal Counsel
League of CA Cities
1108 "O" Street
Sacramento, CA 95814
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STANFORD LAW SCHOOL

StaNFoBp, Cavtrornia 54305

May 13, 1974

John H. DeMoully, Executive Secretary
California Law Revision Commission
Stanford Law School

Stanford, Californiz 94305

Dear John:

I have locked over the Commission's very impressive "Tentative
Recommendation Relating to Condemnation Law and Procedure." One nst-
ter particularly caught my attention. It appears to me that the Ten-
tative Recommendation suggests a rather substantial change in the law
with respect to public use and necessity. However, there is no clear
indication in the text of the Recommendation that such a change is
being made. Thie, 1in turn, greatly reduces the probebility that there
will be a useful discussion of whether such a change 1s desirable,

Let us use a concrete example. A state agency takes part of a
larger tract io order to erect a public improvement —- say a achool.
The peculiar conditions are such that severance damages to the part
not taken exceed‘'additional fair market value that the state would
have to pay if it took the whole tract. Under existing law, such
"excegs condemnation" would be legal., 4s I read the Tentative Recom~
mendation, the state would not be allowed to take the remnant and
would have to pay the severance damages. If I have correctly read
the Tentative Recommendation, this is an important change in the law.
Such a change requires discussion. What are the reasons for such a
proposed change? Has the Commission considered those reasons and the
counter arguments In arriving at this Recommendation? If so, why is
there no discussion of that consideration in the Tentative Recommen-
datlion?

It is possible to read this part of the Tentative Recommendation
more broadly as indicating a generally nlore restrictive attitude toward
so-called "excese condemnation." That attitude appears in a number of
ways in this part of the Recommendation. One of the more interesting
ways in which it ia shown is by causing the topic of excess condemna-
tion to digappear by assimilation to the topic "Public Use! Thus,
"scquisition for future use," as well as “acquisition of physical and
financial remmants" and "acquisition for exchange purposes" are all
treated as though they were subtopics of the public use requirement.
In fact they are much better treated as a separate category, more re-
lated to public necessity than to public use. The day has long since
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passed when it was doctrivelly permissible to talk about excess con-
demnation in public use terms. The real objection to excess condem-
nation is that the state doesn't need the excess part taken for the
particular public work contemplated. That is & necessity proposition,
not a public use propesition.

In fact, there are twoe quite separate and readily distinguilshable
categories of necessity, which might be called necessity 1 and neces-
sity II. Necessity I ie bes* exemplified by excess condemnation cases.
Necessity II is well summarized under the heading 'Public Necessity"
on pages 38-40 of the Tentative Recommendation. Necessity II issues are
usually classifed as nonjusticiable, and I agree with the Commission's
conclusion that they should continue to be so. Excess condemnation
issues are, generally, thought to be justicisble.

Submersion of excess condemnation in "Publiec Use", where it does
not belong, submerges a whole host of important and very far reaching
issues about the proper relations between man, land, and the state.
At the pame time, the Tentative Recommendation adopts substantial
positions that beg all of these submerged questions, It is important
that these questions be openly and fully discussed and resdved, and I
urge that you bring the matter to the atteantion of the members of the
Commission with the recommendation that they do so.

Sincerely,

7

John Henry Merryman
Sweltzer Professor of Law

JHM:bE
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Memorandum 74~ 32 IR FELY

- Galif ornia Law Revision Commission
School of Law
Stanford University
Stanf ord,

California QLI0s RE: Condsrnaiion Law and Procedure

The aminant Domsin Law
danuary 1374

Gentlemen:
Firat let me thank vou for liating =me as one of the contributorsy

Mostly I agree with the recommendeiions, nﬂnefufky I am reading the
text correctly. I am not zn attorney, however have baan badly burnt by
the Div isoon of Highwars and wil' etart off with comments that eminate
on ac count of this =nd cordenznaion actiona I have been personnally ifie
volwed in as 2 fes anprelsars

Section CCP 1036--Former code of CP 1246,73 (INVERSE)

In my case in Contra Costa County 111141 heard April 24.25, 19773
the Judge dld in faet rewrite the verdict of the jury in the trial of
1967 (1024672) g0 as to include a easment not included therein, this
easment being the reason for the INVERSE case, The D. H. admits it was
not included, the judge refused to rule res judicata, but when the find=
Ings of fact camr thru, after failing to send us proper notice, they
were written up as if he had ruled res judicatsa, I will cover this
later in a series of articles, as this case is not 100% settled even
at thiz late datew

The point I wish to make here is that we need to add one more line
to this section, more/less thusiy"such shall be construed %o inelude
ALL the comparable expense, or preparation, that the defendant may have
accrued as preparation for defence, but not limited to the above named*

Comment:, It has always been my experience that an appraiser and
" engineer were necessar y wherein tha rartisl take involved grading, road=
ways, slopes, In this case I am expected to construct = roadway up a
230 foot 2«1 slope created by the D, Hg (testimony of D. H. engineer in
case 104672) 1In 121141 (inverse) +he D, H, brought their engineer into
court for two days, who sat side by mide with their attorney, and their
appraise into court for one day, Nelther took the stand for as what
appeared to be the only solusion after the Judges ruling, in fact the
lessor of two eviis, arrangement Tor settlement were made, This was
after the judge SPLIT the ONE easment into two parts, ruling one was
paid for , the other not, and ruled out severance damage; We did rew
ceive an award of $1000” for the later por tion by agreemente- such
check is still not cashed by usp The D, H, refused to allow interest
from 1967-the agree date of +he "tresspass®, later stated they would if
this would settle the cage, hut we refused.s Later this was written
up without the interest, the judge then says an oversight and again this
paper was rewritten, I attach & copy Menorandum of Decision
1022373 and 11-19..773
I also wrote the judge a letterew copy attached= on this subjects
of course no answer was received or expected. My letter would have heen
much stronger but my legal advise ruled it out, I brought this inverse
up thru Board of Control, three demurrers and pre-trial then employed
an attorney for the vowcalled trial in April 1973, which lasted 3% hours?

e



fuapa &£

The second addition that f fee! should be made ls that an INVERSE
suit should be wiunn 4h suae neplerines faronn sgely trial 2ate 43 the
AEBNCY NOW €njoys inodirect condennation,  This rafers te section 1260,010
;-fermally 1264 znd aiso 1247 240 formslly 12473,01w~% leave the wording

o yeuy |

Qamme?ﬁ:argum@nﬁ in F3YGT‘“ F§w PErLNS cun wail several years to
come to irlﬁfniﬁ iy case 1131R L suit was Filed in August 1958, trial was
Ap;ll 19?3i‘natﬁ from ﬁng_fﬁsﬁ are? The delav in broperiy development or the
rnormal routine of canduct;ng,n;31nﬁss; Again in my case 1 still cannot
use the remaindar troperty witilout congicderanle adjustment and rearrangte
ment as the D, H, tonk my arly ohysical zvtrance ard 1ot me with a 2.3

) i [P oo S ; -
slong Tor the entive leazal sength siong ©ew Trontage road, making
development a aueating of whather 1% s 1bly sound at this time:

The third item 3 tre e

. Com : I do not find any provision
N the recommendations for fendants coste wherein the

agency 1s proven to be materinlly
the sum depousited ag fain valuay 2w the publie ig entitled to
a section simular 4o tha 3 wad by Senater Berryhiil in 167 3a=
SE 476, which in itg final form as amernded &pplied only to state agencies
and provoded for a 10% leewsy, Thié passed the Senate JudixaryJand '
was killed in the Senate Firance by Colllersy If you do not intend to
consider this, then I should i1ike % try again in the next session %o
again introduce such a bille-please advise®

Lr-appraisal offer, or

<3

1250,310- Contents of cemplaint, There i1s a2 definite need for
an after drawing in csse of partials, along with a firm statement of the
exact location of all utilities, I tealize that these are argued in court,
if it gets that far, the enrineer and aopraisers masir. in my opinion a
lot of statements hesed on wishful thivkirg, often materially changed in
the actual construction. %o the extent that some are non exigtant in a
practical locatione-- someiime mcross the PREEWAY from the remainder, which
I don®t consider sven lonsely consztrued as "availavble"y The cost and the
permit to get te the progerty usuailv kiils any use thersofs This happened
in several cases on the San Ramon valiey sowch of Danville to Dubling

Walnut Creeke
1255.010 Depositew tals was lung overdie-~gocd for youts
This takes 2t oub of the 1ip service areag

1263.420  Damage %o remainder~ glad %o ses this non=contigeous
agpect clearede. 7For many much needed parking area or
partial assembly &areas are really of such valus to lose

woulc caterialiv hametring coerationan
12634430 Benefits~ ¢ qusi consideration with 1263.420 is certainly
a step in the right directionm

12677510 GO0DWILL- This neain is a long everdue clarification of
often & sizeabile bhusgiress lossy Proving this
in line with vour comments sheni@ not be too
difficult, whare in fzct it does exist, without
puttine the sgerey in the position of paying for
a Tailing bvusiness(wilfully to show damage? )

Page 66~- I have studied this in devth in the Walmit Creek arez some years
8go and I belleve thst where z samall vertion still adjoins the
remainder of the wematwirx former owner cor is of value ONLY to
duch perscn 1% ghould be offared on a First refusal basls, other-
wise repurchase rights could be an imposcible situation when an
agsembly would be required %o pet 2 sslemble usable oproperty, This
method then reduced to sdministrative poliey,, 8o I agrse with
you azaln® even tho I 436 have sueh g might 5t ane £ime . wew
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There is a sors point fn the publle mind a2 respects the policy of
Ds H. in forckng the defendant to secure an appralsal before they will
congider a counter of fer, Row I belleve that an appralsal is necessary,
however at this point the D, H. should alse get an OUTSIDE appraiser to
gupport their view, instead of waitins until just hefor the actual trial
as is their policy,.. In my case this and the lack of the facts in the
AFTER condition in & PARTIAL made doubly certainm that it would go to
courty After we got our appraisal at a cost of several hundred $ the D. He
refused to conslder as our appraisal "was more than 5%" above theirsy?
Now if they are pr oven to be only 57% correct as in our case 104672 and
we were only 3% above the jury valuation then there is need to force the
D.H. and any other pubiic agency to be more realistic by the process of
consideration of the defendants coats, iincluding engineer and attorney
gimular to SB 476 (1973) fziled %o pass, also simular to section
GCP 1036~formally 124653 but allow for a 10% differentiale I am just
not dold that the D. H. or any other zgency &kould be penalized if not
within the 5% crap they oull during negoleations

Thank for bearing with me.

I would offer to support the points herein in persons if you let me

know when and where®
Sincep€ly yours &ZM

Howard Foulds,
P. 0. Box 185 Downleville, Ca, 95936&
on Golden Highway #49 at the conflux of the
Yubh.: and Downle RiversSee=
A WAY OF LIFE+

Customary commente-pr obablyv not required:
I am retired, do my own typing as I do not
have a secretary, nor do I ever again hope
"to be so busy as to require oneg

He Fo



Memorandum 74-38

EXHIBIT XIV
LAWNARON [RETOLL . . LAW COFFMCES OF [
REDREE K. HARTWILE s
viavou o Broxnson, Bronson & McKinvNon ————
-MTRAN - BORAN 4 ACWE
cammaiar D ¢ ANARS Bann oF AMERICA CENTER ORGS0 BRL
by 555 CALIFORNIA STREET o
FRRNENCE A, SN
‘ oA Lovasm 54N Frawcisco 24104 1 3m-4400
FRADERICK B, M IOV L. CLARDY, 4, -
JACR B TR N : TEEX Bl
mﬁmm ' ’ ) cARL kIR0
nstringetoan SRMANTA DK BLA:
GARY T, WAL KR - LHTE Fo, QArENTAL BUILDINE
MITER A, FURMOTH T ANLAN THARM
SHTHEI A, BHRBHAN WOMEAT . AESHANDT
" MECHARL ¥, FHLDY
WL H. G MO AN CHANLIR RS TR o
SRROE X DRI, N, HEALD R DOCHMAN
SOWERH %, RADOYCY CHARD J, STRATEON
S ATIWRE B4 RO, .,
THOMMS W EEWLEY
RORNT LAY RO UL MOARRTS
WCHARD B, AL DREY, 30,
HELEN A, WHANTON
oo ik July 2, 1974

Mr. John H. DeMoully

Executive Secreteary

California Law Revision Commission
School of Law

Stanford, California 94305

Dear Mr. DeMoully:

Thank you very much for your letter of
May 29 enclosing a copy oftthe tentative recommenda-
tions concerning Eminent Domain Law. As usual I think
you have done a great job and have only two comments,

It may be too complicated to make thesze sections
applicable to inverse condemnation but certainly many of
the sections, particularly the discovery sections, should
apply in inverse condemnation actions. It is possible that
these sections could be held applicable but in my reading
of the proposed revision I did not find it.

Another area which has concerned me, and I am
sure others as well, (and which may be impossible to deal
with) is the situation where it iz apparent that property
is going to be condemned but nothing has been done ex-
cept very preliminary planning. The fact becomes known
and it really does depress the value of the property under
threat of condemnation., This is, perhaps, outside the
scope of the present effort but I can think of at least
three or four examples where clients have had to sell
their property before actual condemnation and have had
to take a real reduction because of the threat of con-
demnation. Since this is a type of case which I handle
infrequently, there must be others with far greater qx=
perience on this subject than I. R

»
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Memorandum 74«38
EXHIBIT XV

SOUTHERN CALIFORNIA  JQS | COMPANY

810 S0UTH FLOWER STREET « LOS ANGELES, CALIFORNIA
LAWY DEPARTMENT Mailing Address BOX 54790 TERMINAL ANNEX, LOS ANGELES, CALIFORNIA 90054

July 2, 1974

California Law Revision Commisgsion
School of Law
Stanford, California 94305

Re: Condemmation Law and Procedure

Dear Sirs:

I am favorably impressed with the tentative recommen-
dation of the California Law Revision Commission with regpect
to condemnation law and procedure. Of particular interest is
the proposed recommendation "that any person authorized to
acquire property by eminent domain should alsc be authorized
to obtain possession of that property prior to judgment."”

Such an approach would be of benefit to both condemnor, property
owners and the general public. The growing energy shortage has
made "immediate possession" a necessity. Unnecessary, lengthy
litigation should not be permitted to delay the flow of natural
gas to the consuming publie.

One other area of specific interest is the recommended
addition of Public Utilities Code §613. This addition is to
read as follows:

A gas corporation may condemn any property
necesggary for the construction and main-
tenance of its gas plant.

Gas plant, as defined in Section 221 of the Public Utilities Code,
includes all property used in connection with or te facilitate
the production, generation, transmission, delivery, or furnishing
of gas, natural or manufactured, for light, heat, or power.

Although I am firmly of the opinion that the law, as
presently stated, gives a gas corporation the legal right to
condemn property for an underground natural gas storage field,
the addition of Section 613 of the Public Utilities Code would
strengthen this contention. However, so as to clarify a




California Law Revision Commission
School of Law

July 2, 1974

Page 2

possible doubt, I would suggest that either Section 613 or
Section 221 could be modified to specifically make reference
to the underground storage of natural gas.

The phrase "or for the underground storage of natural
gas" could be added to proposed Section 613. This section
would then read as follows:

A gas corporation may condemn any property
necessary for the construction and main-
tenance of its gas plant or for the under-
ground etorage of natural gas.

As an alternative, and possibly preferable apprecach, would be
to add to the definition of gas plant as found in Section 221,
the terms "underground storage.” This section would then be
as follows:

"Gas plant" includes all real estate,
fixtures, and personal property, owned,
controlled, operated, or managed in
connection with or te facilitate the
production, generation, transmission,
delivery, underground storage, or furnishing
of gas, natural or manufactured, for light,

. heat, or power.

The underground storage of natural gas is necessary to
serve firm loads., As the number of firm customers increase,
the extent of underground storage must also increase if we are
to continue to adeguately serve our natural gas customers.

Thank you for giving me this opportunity to present
my comments with respect to your proposed recommendations.

Sincerely,

7

FAP/reg
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Memorandum T4-38
FEITRIT Ny

27348 35th Avenue
Jen Francisee, Calif. 94116

May 23, 1974

Mr. John D. Miller, Chairman

The Californla Law Revision Comnisslen
Sehool of Law

Stanford University

Stanford, California 9430%

Dear Chairman Miller:

Re: Condemnation Law & Pro-
cedurs, Tenative Recommen-

dation Concerning: The Em-

inent Domain Law

The purpose of this letter is to suggest
that the eminent dowain law should be broadened to assure a leg-
islative consent to & taking for recreational purposss; that is
to say, the enactment of statutory recognition that public pure
pese includes recreation.

While my personal interest is limited -
i.e., trails through private property into public lands, tralls
bordering inland watere for fishing and hunting, and a trail al-
ong the coast for public access to rocke and beaches -=- other
recreational purposes should not he neglected,

I, therefore, subtmit Section 1240.680 might
be amended in manner indicated below:

124,0.,680. Property approprieted to park, recreational or similar
uses,

1240.680. {a) Subject to Ssctions ... property ls presumed teo
have been aporopristed for the best and most necessary public use
if the proper.v is appropriated tc public use as sny of the foll-
owlng:

o % ok oK
(5; For reecreational purposes.
(6) For paths and roads through private land into lend availe

able for public use, whether the ownership of such land is in the

public or not.
-]



2uagyoshed fipons

PG

LI, v,

Horpe

E?i Fer blking and horsevnck +iding trails.
8} For vehicular veads aud traila.

(9} For pathe bordering siresuws, lakea snd water courses and
along the zeaccant, Including vehlcle parking areas lmmediately
adjacent, and for stream and lake bottoms, water Course areaa,
ard the rocks and beaches along the seajeant contiguous to sea-
coast paths,

]

Sincersly yours,

HORACE A. WELLER

-21&
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EXHIBIT XvII

BLADE & LECLERC

ATTORNEYS AT AW
ROBERT V. BLADE PORT OFFICE DRAWER [t PERRY M, FARMER
RAGUL J. LICLERC 1680 LINCOLN BTRERT 1928 - |GTE

OROVILLE, CALIFORNIA BEQaB
TELEPHONE (@I8) 833=-588)

June 5, 1974

California lLaw Revigion Commission
School of Law
Stanford, California 94305

Attention: Mr. John H. DeMoulley, Secretary

Re: Proposed Revision of Condemnation Law Procedure

Gentlemen:

Your letter of May 29, 1974, and the enclosures have
been received and are appreciated.

While I may have further comment to make with reference
to the condemnation law, I hasten to express views on two subjects
upon a preliminary review of the material.

On page 31, it is stated that the Commission recommends
that condemnation by private persons be abolished except in cer-
tain stated instances. I vigorously disagree.

From time to time, as a result of incidents frequently
not the fault of the owner, a parcel becomes landlocked. While
it has been stated that it is contrary to public policy for land
to be landlocked, in the absence of the ability to condemn access
to a public road, the property becomes virtually useless. Some-
times the problem is solved by implied reservation or implied
grant of easements. Sometimes it is remedied through prescription.
However, these are uncertain solutions and dec not apply in all cases.
Moreover, property which has a use for residential purposes cannot
be effectively so used by merely prowiding access, Public utility
services when they are available in the area should also be avail-
able to each residence. The policy of the Pacific Gas and Flectric
Company is not to condemn easements or rights of way for private
property but only for their main lines. Consequently, a person
can spend a substantial sum of money for the construction of a
home and then be unable tc get utility service because of the
lack of the right to install same and the refusal of the company
to condemn it.

_ In my opinion, the right on the part of private per-
song to condemn for a public purpose should be retained. Per-
haps a public purpose should be redefined. Certainly it ought

[ {
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California Law DRevisicon Comnmission
School of Law

Stanford, California 94305

Page 2

to include the right tc condemn a roadway of proper width and
location for ingress and egress and it should include the right
to condemn for use by a public utility for the installation of
water, sewer lines, power and telephone lines with proper safe-
guards to the properties over which such easements are condemned.

The other area subject of this letter appears on page 36
where you state that the Commission has concluded that the right
to condemn additiocnal land becauze the remainder would be in
such size, shape and condition to be of little value should be
retained. This power has been, in my opinion, repeatedly abused
by the Department of Public Works, which has virtually gone into
the land business., Sales of ite collected remnants are constantly
being held and provide a substantial source of revenue, The abil-
ity of a private land owner to convince a trial judge that a par-
ticular remnant is or is not "of little value" is questionable.
Indeed, the logic reqguiring a land owner to assume this burden
escapes me. Since the property is not needed for the public im~
provement and all that is being done is an attempt to reduce the
cost to the public by allowing the agency to acquire additional
land, install the improvements, and then sell the excess as a
means of offsetting the costs a questionable extension of taking
for a "public" purpose arises. Furthermore, if the power to ac-
quire additional land for resale can be justified because of a
reduction of the overall public expense, then it follows that the
same right should be extended to private utilities whose rates
are fixed by overall expenses. Yet you note on page 37 that non-
governmental condemning agencies have no such power and you pro-
pose that this not be changed. HNo reason for the diserimination
is stated.

I will study the material further and comment addition-
ally. However, for the record may I say that I am a private attor-
ney handling condemnaticn matters on behalf of land owners and ac-
quiring condemning agencies. I recently completed the acquisition
of property and variocus easements on behalf of the City of Colusa.
Consequently, I think I am in a position to see condemnation pro-

blems from both sides.
You very truly,-
xﬁfi/ &f’ &%ﬁzgiﬁiw

Yert Blade
lade & LeClerc

RVB/j0
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EXHIBIT XVIIT
July 11, 1974

California Law Revision Commission
School of Law
Stanford, California 94305

Gentlemen:

The legal staff of the California Hospital Association has recently
reviewed the California Law Revision Commission's recommendation
concerning eminent domain, We would like to take this opportunity
to indicate our support of the recommendation concerning nonprofit
hespitals as set forth on page 32, paragraph (2} of the Commission's
report, We would call to your attention active legislation
(Assembly Bill 3145, Brown) which may necessitate scme additional
revisions later on. While we are not opposed to the bill in its
amended form, we feel that several of the qualifying requirements
may further delay and complicate an already complicated process.

Thank you for the opportunity to review and comment on the issue
prior to the introduction of specific legislation,

Sincerely,

I E 7,

i J « Be ir
+ Legislative Advocate

JEM:cld

California Hospital Association
925 L STREET, SWHTE 1250, SACRAMENTOQ, CALIFORNIA 95814, 9146) 443-7401



i
B
'

Memorendun T4~ '
ALBERT J. FORN, INC.
- A Professional Law Corporation
(;. ALBERT J. FoRN
e ATTORMNEY AT LAW
BLHTE 4B WILSHIRE NOATON BUILDING
4058 WILSHIRE IOULEYAHD
SR LOS ANGELES, CALIFORNIA 90010
Lo |- TELESMONE (213} 287- 5428

July 12, 19?&

Mr. John H. DeMoully

Executive Secretary :
California Law Revisicn Commisaion
School of Law : :
Stanford, California G4305

Dear Hb. DeMoully:

- Thank you for sending me the tentative recom-
mendations of the Law Revision Commiseion re condenma-
tion law. I have not had time to |do more than scan
them and read the Summary but I as impressed very
favorably — even though I start wWith a decided bias
in favor of the private landowner,! ‘

- I would like to pass on one comment,
. based on my experience. There should be specific
- penalties for a condemnor's refusal to comply with
s ~ discovery provisions. Too many judges assume (even
- after Watergate} that “the government" 1s always
right and good. I know of a cage where a Division
_ of Highways at;orneg refused to submit his valuation
- - data or even give the name of his appraiser-witness
o prior to trial. Yet the judge permitted him to use
the surprise-witness and did not permit the defendant's
lawyer time to check out some strange comparable sales,
Fortunately the jury was not as. i ressed with "the
governmeni™ as was the judge. :

: —

Ve trulf yours,

AJF/ja




